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CAUSE NO. 22-0482-C395 
 
TEXAS DISPOSAL SYSTEMS, INC., § IN THE DISTRICT COURT  

Plaintiff   §   
      §    
v.      § WILLIAMSON COUNTY, TEXAS 
      § 
CITY OF ROUND ROCK, TEXAS, and § 
LAURIE HADLEY, IN HER OFFICIAL § 395TH JUDICIAL DISTRICT 
CAPACITY OF CITY MANAGER OF §  
ROUND ROCK, TEXAS,   § 

Defendants.   § 
 
 
DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ PETITION AND APPLICATION 
FOR TEMPORARY RESTRAINING ORDER  
 
 TO THE HONORABLE JUDGE LARSON: 

 Defendants oppose Plaintiff’s Application for a Temporary Restraining Order to restrain 

the “enforcement of the City’s purported sole-source exclusive franchise for the collection of 

commercial waste and processing of recyclable materials through Balcones Recycling, and to 

restrain the City Manager and her designees from enforcing the revocation of the non-exclusive 

franchises held by Texas Disposal and the other non-preferred waster and recycling providers” 

(Orig. Pet. at 11) for the reasons set forth herein. 

FACTS 

On April 22, 2021, Plaintiff executed a Franchise Agreement for Non-Residential Refuse 

Collection with the City of Round Rock, Texas.  See Ord. No. O-2021-110.  Attached hereto as 

Exhibit “A.”  Previously executed Franchise Agreements between Plaintiff and Defendants were 

consistently for five (5) year terms.  The Franchise Agreement executed April 22, 2021, by 

Plaintiff specifically stated in Section 5. “Term,” that the Franchise Agreement would be 

effective through September 2022, however, “the City may, at its sole discretion, terminate 
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the Franchise Agreement at any time beginning December 1, 2021, upon thirty (30) days’ 

written notice to the Grantee” (emphasis added).  Id. 

On July 22, 2021, Defendants held a Semi-Annual Retreat to discuss strategic planning 

goals for the City.  All City Council Members and the Mayor were present at the Retreat and 

notice was posted in compliance with the Texas Open Meetings Act.  One of the Agenda items 

stated, “Consider discussion and possible action regarding the collection and disposal of 

commercial refuse.”  After discussion on this item, a motion was made, seconded, and 

unanimously approved authorizing the City Manager to negotiate a sole source contract with 

Central Texas Refuse.  Any negotiated contract would be subject to City Council approval.  

On November 4, 2021, at a regular City Council Meeting, the City Council approved the 

execution of an Amended and Restated Refuse Contract with Central Texas Refuse, LLC, adding 

commercial services to the existing Contract for residential, municipal, and downtown 

commercial district services.  See Res. No. R-2021-302.  This item was unanimously approved 

by the City Council.   

At the same Meeting, the City Council further authorized: 1) the City Manager to 

terminate the existing Franchise Agreements for Non-Residential Refuse with four (4) waste 

hauling entities, including Plaintiff, pursuant to Section 5.02 of the Franchise Agreements; and 2) 

an amendment to Chapter 32, Article II, Section 32-23 and Section 32-33 of the City of Round 

Rock Code of Ordinances (2018 Edition) pertaining to rates for non-residential refuse collection 

and disposal services to become effective May 1, 2022.  See Res. No. 2021-301; Ord. No. O-

2021-303.  Both of these items were unanimously approved by the City Council.  

On March 23, 2022, a Notification of Termination of Existing Franchise Agreement and 

Proposed Franchise Agreement for Temporary Services was sent to Plaintiff providing both 
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notice of termination of the existing Franchise Agreement effective April 30, 2022, and 

proposing a new Franchise Agreement with Petitioner for the collection and disposal of solid 

waste for Temporary Services.  Temporary Services were defined in the proposed Agreement as 

solid waste collection and disposal services from a construction site, a remodeling or repair 

project, or to facilitate removal of junk, surplus goods and equipment, or debris through a roll-off 

container or other commercial container used to transport such solid waste.  The letter stated that 

the City Council would take action on the new Franchise Agreement for Temporary Services on 

at the April 28, 2022 City Council Meeting.  To date, Petitioner has not executed the proposed 

Franchise Agreement for Temporary Services. 

ARGUMENT 

I. Defendants has not violated any provision of its Home Rule Charter 

 Plaintiff alleges in its Petition that Defendants have adopted an ordinance contradicting 

its home-rule charter.  Article 11 of the City’s Home Rule Charter titled “Franchise of Public 

Utilities,” states in Section 11-02 that “[n]o exclusive franchise shall ever be granted.”  Article 

11 does not apply to the regulation of garbage and recycling services within the City.  The 

inclusion of Section 11-02 in the City’s Charter was to prevent the exclusive franchise of a 

business organization that supplies residents with commodities, such as gas, electricity, cable 

television or community antenna television services.  Unlike the “public utilities” subject to 

Article 11, a City derives its power to regulate the collection and disposal solid waste from the 

granting of police power and the Texas Health and Safety Code. 

A. Granting of Police Power for the Collection and Disposal of Solid Waste 

The “legislature and courts have long recognized the importance of garbage disposal to 

the enhancement of health and safety.” Grothues v. City of Helotes, 928 S.W.2d 725, 728 (Tex. 
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App.—San Antonio 1996, no writ) (op. on reh’g).  Attached hereto as Exhibit “B.”  The Court in 

City of Breckenridge v. McMullen held, “[t]he removal of garbage comes under the powers of a 

municipality, and it is within the police power of a city to pass ordinances and make regulations 

governing the same.” City of Breckenridge v. McMullen, 258 S.W. 1099, 1101 (Tex. Civ. App.--

Fort Worth, 1923, no writ).  Attached hereto as Exhibit “C.”  Moreover, courts have recognized 

that “[p]olice power is not static or unchanging. As the affairs of the people and government 

change and progress, so the police power changes and progresses to meet the needs.”  City of 

Breckenridge v. Cozart, 478 S.W.2d 162, 165 (Tex. App.--Eastland 1972, writ ref’d n.r.e.).  

Attached as Exhibit “D.” 

Courts have long distinguished between “public utilities” and services incident to the 

police powers. See Ayala v. Corpus Christi, 507 S.W.2d 324 (Tex. App. Lexis 2086 1974).  

Attached as Exhibit “E.”  In Ayala, Petitioner sought to enjoin the City of Corpus Christi from 

purchasing and operating an ambulance system.  Id.  Petitioner argued that the City had violated 

Article IX, Sec. 15 of its Charter, which required a majority vote of the taxpayers in a special 

election to approve the purchase, construction or operation of “…a system or systems of water 

works, gas or electric lighting plants, telephones, streetcars and sewers or any other public 

utility service or enterprise” (emphasis added).  Id.   

In Ayala, the Court held that the institution of an ambulance services was incident to the 

police power of the state and “…does not require a capital investment such as would a water 

works system, electric or gas utility.  Ayala at 327. The Court further held that the “…purchase 

and operation of the operation of the ambulance service was made in furtherance of the public 

health, safety, and welfare of the citizens of Corpus Christi” and the ambulance service 
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purchased and operated by the City Corpus Christi was not a “public utility” within the meaning 

of Article IX, Sec. 15 of the Charter, therefore the provision of the Charter was inapplicable.  Id.  

B. Authorization Granted to Regulate Solid Waste Collection and Disposal 

Pursuant to Chapters 363 and 364 of the Texas Health and Safety Code 

Municipalities have been given specific and full authority under Chapters 363 and 364 of 

the Texas Health and Safety Code to make decisions and to enter into contracts for the 

regulation, prohibition and provision of services regarding solid waste collection and disposal.  A 

municipality is authorized to under Chapter 363 to: 1) adopt rules for regulating solid waste 

collection, handling, transportation, storage, processing and disposal (Id. at Sec. 363.111(a)); 2) 

prohibit the processing or disposal of city or industrial solid waste in certain areas (Id. at Sec 

363.112); 3) ensure that solid waste management services are provided to all persons in its 

jurisdiction by a public agency or private person (Id. at Sec. 363.113); 4) offer recycling services 

to persons in its jurisdictional boundaries and may charge fees for that service (Id. at Sec. 

363.114); 5) enter into contracts to enable it to furnish or receive solid waste management 

services on the terms considered appropriate by the city council (emphasis added) (Id. at 

Secs. 363.116(a) and 363.117); and 6) fund solid waste management services by various means 

(Id. at Sec. 363.119). 

Chapter 364 further authorizes municipalities to: 1) contract with certain other public 

entities or a private contractor to furnish solid waste collection, transportation, handling, 

storage or disposal services (emphasis added) (Id. at Sec. 364.033); 2) offer solid waste 

disposal service to persons in its territory, require the use of the service by those persons, charge 

fees for the service, and establish the service as a separate utility (Id. at Sec. 364.034); and 3) 
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enter into an agreement for the collection of unpaid solid waste disposal services fees (Id. at Sec. 

364.037). 

The plaintiffs in City of Wichita Falls v. Kemp Hotel argued that Wichita Falls violated 

its Charter when entering into a sole source contract with Green for the removal and disposition 

of solid waste within Wichita Falls.  City of Wichita Falls v. Kemp Hotel, 162 S.W.2d 150 (Tex. 

Civ. App. 1942).  Attached as Exhibit “F”.  Specifically, plaintiffs alleged that the City 

disregarded Section 121 of Wichita Falls’ Home-Rule Charter: 

“All public utility franchises and all renewals, extensions and amendments thereof  

shall be granted or made only by ordinance.  No such proposed ordinance shall be 

adopted by the Board of Aldermen until it has been printed in full and until a 

public written report containing recommendations thereon shall be made to the 

Board by the City Manager, or by the Mayor if there be no City Manager, until 

adequate public hearing have thereafter been held on such ordinance and until at 

least two weeks after its publication in final form.  No public utility franchise 

shall be transferable except with the approval of the Board of Aldermen expressed 

by ordinance and copies of all transfer and mortgage and documents affecting the 

title or use of public utilities shall be filed with the City Clerk within ten days 

after the execution thereof.”  Id. at 152. 

The Court did not find it relevant as to whether the gathering and disposition of garbage 

constituted a “public utility” or a “franchise,” but rather viewed the ordinance passed and 

subsequent sole-source contract with Green “…was a means chosen by the governing body of 

the municipality to keep the city clear of deleterious substance for the promotion of health 

and to prevent the spread of disease” (emphasis added).  Id. At 153.  The Court further held, 
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“In the absence of fraudulent design or purpose, the judgment of the City’s governing body in 

making the choice as it did will not be reviewed by the courts.”  Id.  Moreover, “[t]he City, 

acting through its Board of Aldermen, had the right – indeed it was an imperative duty – to 

provide some means of accomplishing the end sought.  Id. at 154.   

II. Defendants Met the Requirements of the Texas Open Meetings Act 

Plaintiff’s argument that the City violated the Texas Open Meetings Act is completely 

without merit. 

A. Semi-Annual Retreat 

Defendants held a Semi-Annual Retreat on July 22, 2021, to discuss and prioritize action 

items for the City, including commercial garbage collection and disposal services.  The Retreat 

notice was posted in accordance with Texas Government Code, Section 551.043, on July 16, 

2021.  The posted Agenda for the Retreat included three (3) “Resolution/Action Items,” 

including an item that stated, “Consider discussion and possible action regarding the collection 

and disposal of commercial refuse.”  After discussion on the direction the City desired to proceed 

regarding the collection and disposal of commercial refuse within the City, a motion was made 

and approved authorizing the City Manager to negotiate a sole source contract with Central 

Texas Refuse.   

B. Packet Briefing and City Council Meeting 

 On November 2, 2021 a Packet Briefing Meeting with the City Council was held to 

discuss items on the November 4, 2021 City Council Meeting Agenda, and on November 4, 

2021, a regular City Council Meeting was held.  Agendas for both meetings were posted in 

compliance with Texas Government Code, Section 551.043.  The items on the Agenda included: 

1) “Consider a resolution authorizing the Mayor to execute an Amended and Restated 
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Agreement with Central Texas Refuse, LLC”; 2) Consider a resolution authorizing the City 

Manager to provide written notice to Waste Connections Lone Star, Inc., Waste Management of 

Texas, Inc., Central Waste and Recycling, and Texas Disposal Systems, Inc., that there existing 

Franchise Agreements for Nonresidential Refuse Collection with the City will terminate on April 

30, 2022; and 3) Consider an ordinance Amending Chapter 32, Article II, Section 32-23 and 

Section 32-33, Code of Ordinances (2018 Edition), adopting nonresidential refuse collection 

rates.”  Plaintiff attended and spoke to the City Council regarding the three (3) referenced items 

during “Citizen Communication” at both meetings.   

III. A Municipality Has a Legal Authority to Enter into a Sole-Source Contract for 

Solid Waste Collection and Disposal Services 

Texas courts have consistently held that a municipality has the right to enter into a 

contract with a sole provider for the collection and disposal of residential and/or non-residential 

waste.  In Browning-Ferris, Inc. v. Leon Valley, the Court held that the City of Leon Valley 

lawfully acted when: 1) granting an exclusive franchise and contract to a private corporation for 

the collection, hauling and disposal of all commercial waste within the city; and 2) awarding a 

contract for the collection, hauling and disposal of solid waste material on behalf of the city to a 

private corporation without competitive bids.  Browning-Ferris, Inc. v. Leon Valley, 590 S.W.2d 

729 (Tex. App. 1979).  Attached as Exhibit “G.”  

In Gardner v. The City of Dallas, it was held that “…the disposal of garbage is regarded 

as a corporate function, exclusive contracts for the disposal thereof over a fixed period of years, 

as well as ordinances having the same purpose, are sustained by the overwhelming weight of 

authority as a lawful exercise, not abdication, of the police power. Gardner v. City of Dallas, 81 

F.2d 425 (1936).  Attached as Exhibit “H.” 
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Republic Waste Services of Texas, Ltd. v. Texas Disposal Systems, Inc. dealt with the 

question of whether Section 364.034 of the Texas Health and Safety Code restricted in any way a 

home-rule city’s ability to enter into an exclusive contract for solid waste disposal services.  

Republic Waste Servs. of Tex., Ltd. v. Tex. Disposal Sys., Inc., 848 F.3d 342 at 343 (5th Cir. 

2016).  Attached as Exhibit “I.”  The Court concluded that the statute did not restrict a city’s 

home-rule authority to enter into an exclusive contract for solid waste disposal services.  Id. at 

347.  

IV. Plaintiffs Have Failed to Establish Any of the Elements Required for 

Issuance of a Temporary Restraining Order. 

An applicant must plead and prove three (3) elements to obtain a temporary injunction: 

(1) a cause of action against the defendant; (2) a probable right to the relief sought; and (3) a 

probable imminent, and irreparable harm in the interim.  Walling v. Metcalfe, 863 S.W.2d 56, 57 

(Tex. 1993).  A temporary injunction is “…an extraordinary remedy and does not issue as a 

matter of right.”  Id. at 57. 

For all the reasons set forth herein, Petitioner fails to plead a cause of action against 

Defendants and the probable right to the relief sought.  Defendants clearly have the legal right to 

regulate the collection and disposal of solid waste within its City pursuant to the City’s Charter, 

the granting of police powers, and sections 363 and 364 of the Texas Health and Safety Code. 

Courts have determined that the right to regulation includes the authority to enter into a sole 

source contract for residential and/or commercial services if the City’s governing body 

determines that is in the best interest of the City.  Petitioner fails to plead a “cause of action” 

against Defendants and fails to show there is any probably right to the relief sought.  
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In addition, Plaintiff fails to show that status quo must be preserved due to a “probable 

imminent, and irreparable harm in the interim.” Walling at 57.  The City Council unanimously 

approved the Amended and Restated Agreement with Central Texas Refuse, Inc. at a regularly 

scheduled Council Meeting on November 4, 2021.  Plaintiff is seeking “…to restrain the 

enforcement of the City’s purported sole-source exclusive franchise for the collection of 

commercial waste and processing of recyclable materials through Balcones Recycling.” Orig. 

Pet. at. 11.  Petitioner waited until April 18, 2022 to filed an Application for a Temporary 

Restraining Order action regarding a contract approved over five (5) months ago.  

In addition, Petitioner is seeking to “restrain the City Manager and her designees from 

enforcing the revocation of the non-exclusive franchises held by Texas Mutual [sic] and other 

non-preferred waste and recycling collection providers.” Orig. Pet. at 11.  Petitioner entered into 

a Franchise Agreement for the Non-Residential Waste Collection on April 22, 2021.  The Term 

language specifically stated that the Agreement was effective only until September 30, 2022 and 

could be terminated by thirty (30) days’ notice anytime after December 1, 2021.  Petitioner 

willing executed the Agreement with no argument regarding the Term language.  Petitioner 

further was made aware on November 4, 2021 that the City Council approved the issuance of 

termination letters for its existing Non-Residential Waste Collection Franchise Agreements.  The 

Petitioner did not choose to file for injunctive relief at that time.  Since the issuance of 

termination letters, the “other non-preferred waste and recycling collection providers” have 

willingly executed proposed Franchise Agreements for Temporary Services.  

The Petitioner’s lack of filing for Injunctive Relief in a timely manner does not create 

“imminent irreparable harm” required by the courts to grant temporary injunctive relief.  Butnaru 

v. Ford Motor Co., 84 S.W.3d 570, 577-578 (Tex. App. Austin 2008, no pet.). 
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CONCLUSION 

 For the foregoing reasons, Plaintiff’s Application for Temporary Restraining Order and 

Temporary Injunction should be denied. 

 

      Respectfully Submitted, 
 
     By: /s/STEPHAN L. SHEETS 
     Stephan L. Sheets 
     Texas Bar No. 18180800  

steve@scrrlaw.com 
ATTORNEY FOR RESPONDENT 

 
     SHEETS & CROSSFIELD, PLLC  
     309 E. Main St. 
     Round Rock, TX  78664 
     Tel. (512) 255-8877 
     Fax (512) 255-8986 
 

 
 CERTIFICATE OF SERVICE 

 

I hereby certify that on the 25th day of April, 2022, a true and correct copy of the above 
and foregoing was served via e-file on Jim Hemphill, Attorney representing the Petitioner at 
JHemphill@gdhm.com. 

 
    /s/STEPHAN L. SHEETS  
    STEPHAN L. SHEETS 

mailto:steve@scrrlaw.com
mailto:JHemphill@gdhm.com

































































































