
 
Recommendation for Council Action 

 
AUSTIN CITY COUNCIL 
Regular Meeting: June 14, 2018 Item Number: 056 

 
 
Purchasing Office 
 
Approve an ordinance repealing and replacing Chapter 2-7, Article 6 of the City Code relating to 
anti-lobbying and procurement. 
 

Lead Department 
 

Purchasing Office. 
 
 

Fiscal Note 
 

The recommended changes to City Code do not include expenditures. 
 
 

Purchasing Language 
 

The item is related to Procurement policies and procedures. 
 
 

Prior Council Action 
 

December 6, 2007 - Council adopted original Anti-Lobbying Ordinance 

20071206-045. 

November 10, 2011 - Council approved an ordinance amending the 

original Anti-Lobbying Ordinance 20111110-052. 

March 23, 2017 - Council approved a resolution creating the Waste 

Management & Policy Working Group; Item #55. 

 

For More Information 
 

Inquiries should be directed to James Scarboro, Purchasing Officer, at 
512-974-2050 or James.Scarboro@austintexas.gov 
<mailto:James.Scarboro@austintexas.gov>. 
 
 

 
 

 
 
Additional Backup Information: 



 
This item is to authorize changes to Austin City Code, Ch. 2-7, Article 6 - Anti-Lobbying and Procurement. 

These changes and revisions are the result of recommendations made by the Audit and Finance 

Committee, Chaired by Council Member Ellen Troxclair, and the Waste Management Policy Work Group, 

Chaired by Council Member Leslie Pool. After receiving the Work Group’s recommendations, City staff 

from the Purchasing Office, Capital Contracting Office and the Law Department convened to review the 

ordinance and make recommendations for revisions and changes. Below is a summary of the major 

changes included in this revision. 

1. The revised ordinance starts with a section for FINDINGS; PURPOSE and a section on 
APPLICABILITY. These sections are taken from section two of the current ordinance, were split 
in-two and moved to the beginning of the revised ordinance for formatting purposes. No 
changes to the contents of these sections are included.  

2. The DEFINITION section is now the third section of the revised ordinance. Nearly all the 
definitions were clarified and/or revised, with the definitions of AGENT, NO-LOBBYING 
(previously NO-CONTACT) PERIOD, and RESPONDENT generating the most feedback. 

3. The fourth section, RESTRICTION ON LOBBYING (renamed to echo the ordinance’s title), 
pertains to the ordinance’s restriction on certain communications during a solicitation process, 
substantially similar to the current ordinance’s section three. The improved clarity of the 
revised restrictions should result in greater consistency in interpretation and application of this 
section. 

4. The fifth section, PERMITTED COMMUNICATIONS, establishes specific communications that do 
not violate the ordinance, substantially similar to the ordinance’s current section four. The 
revised section includes all the prior permitted communications, including communications 
pertaining to existing contracts and non-substantive procedural matters. 

5. The sixth, seventh and eighth sections, MODIFICATION OF RESTRICTION, NOTICE and 
DISCLOSURE OF VIOLATION, are consolidated and clarified versions on same contents in the 
current ordinance. 

6. The ninth section, ENFORCEMENT, is largely the same section as the current ordinance except 
for the addition of a provision allowing for violations that were initiated by City officials or 
employees to be waived. Like the current ordinance, the revised section continues to require a 
protest process and associated notices. 

7. The last section, DISQUALIFICATION; CONTRACT VOIDABLE, is largely consistent with the same 
provisions in the current ordinance, with some consolidations and further clarifications. Based 
on substantial feedback, the debarment provision in the current ordinance is continued in this 
section. 

 

For reference, the following are included as additional backup:  

  

Ch. 2, Article 6, Anti-Lobbying and Procurement - Markup (Original-to-Version 3) 

Anti-Lobbying Ordinance Comparison Matrix (Original to Version 3) 



Anti-Lobbying Ordinance Recommendations and Responses (Work Group and Commissions) 

Anti-Lobbying Ordinance - Proposed Rule Elements 

 Ethics Review Committee - Recommendations 

Zero Waste Advisory Committee - Recommendations 

 Waste Management Policy Work Group - Recommendations. 
 
 Draft Ordinance Repealing and Replacing Chapter 2-7, Article 6. 
 

 









Recommendations of the Waste Management Policy Working Group 
 
During the fall of 2016 and spring of 2017, the City Council rejected a number of staff-
recommended contracts in response to objections from the Zero Waste Advisory Commission 
and other stakeholders. In March, Council approved Resolution No. 20170323-055 to form a 
Working Group to surface concerns voiced by industry representatives, commissioners and 
citizen advocates.  
 
More specifically, the Working Group – Council Members Pool (chair), Alison Alter, Delia Garza, 
and Ann Kitchen – was charged with providing policy guidance necessary to facilitate city action 
related to the solicitations that stalled when they came before Council, including 1) Citywide 
refuse, recycling, organics, and special waste collections from City facilities; 2) Organics 
processing services, and 3) Management of biosolids reuse. Each issue was carefully considered 
with the City’s 2040 Zero Waste goals in mind.  
 
Efforts to transform the City of Austin’s waste management services to a zero-waste 
reduce/reuse/recycle philosophy began decades ago. Over time, the City developed a wide 
range of services designed to transform waste into resources, making the most of their 
continued utility, while keeping our community clean and minimizing the amount of material 
hauled to area landfills. The City’s Community Climate Plan includes a resource recovery goal to 
achieve Zero Waste by 2040, which means reducing the amount of trash sent to landfills by 90 
percent. 
 
The Working Group appreciates the opportunity to examine these issues that are so valuable to 
our environment, our economy, and public health and safety. We are thankful to staff from 
Austin Resource Recovery, Austin Water, and the Purchasing Office for providing the necessary 
resources and support to the Working Group. We are especially thankful to the range of 
stakeholders – vendors, representatives of the Zero Waste Advisory Commission and Water and 
Wastewater Commission, and nonprofit advocacy groups – who joined us at the table for a 
series of robust discussions, artfully moderated by Larry Schooler. (See Appendix for 
stakeholder participants.)  
 
To ensure all stakeholders, including vendors who had recently bid on contracts, played an 
active role in the conversation, City Council voted to temporarily suspend the Anti-Lobbying 
Ordinance. The Working Group recommends continuing the suspension until Council considers 
draft amendments to the ALO in late September.  
 

http://austintexas.gov/zerowaste


This report summarizes the policy questions addressed in the four public meetings and provides 
recommendations to Council, along with policy justifications for improvements or continuation 
of existing ordinances or practices and provides recommendations to Council, along with policy 
justifications for improvements or continuation of existing ordinances or practices. 
 
1. Should the city continue to competitively solicit waste management contracts? Yes, with 

some procedural revisions.  
Justification:  

o A competitive process provides an opportunity for small businesses to flourish in this 
industry and for the local economy to grow; it nurtures diversity of providers and 
prevents monopolies. Such capacity growth is key for achieving our Zero Waste goals.  

o The City Charter requires competitive bidding except in case of an emergency involving 
public health and safety (City Charter Article 7, Section 15).  

o Clauses in existing contracts which some argue allow for a non-competitive approach 
are designed to address emergency situations only.  

o There are cost considerations if solicitations are not competitively bid.  
 

Recommendations to Staff:  
o Within waste management matrices, revise the definition of “local” to more accurately 

represent local business presence. The current point allowance favors businesses with 
offices within the city limits regardless of the type, nature, or history of their presence in 
the local community. At the same time it penalizes businesses with headquarters just 
outside the city limits but with substantial business presence in the Austin Area.   

o Staff should strictly apply the health and public safety exemption in accordance with 
state statute.  Using this exemption in non-urgent or non-emergency situations could 
have a chilling effect on potential vendor participation. 

o Check all draft solicitations for alignment with policy goals such as zero waste and create 
a process for the ZWAC and WWC to provide input on policy alignment of the draft prior 
to issuing the solicitation.  

 
2. Should materials be directed to or away from certain landfills in future solicitations? Yes, 

materials should be directed to or away from certain landfills through the use of a landfill 
criteria matrix that reflects Council’s environmental priorities. 

Justification: Prior Council has established environmental priorities relative to landfills. The City 
is in a unique position to be a culture maker around environmental practices. Although the City 
cannot single handedly affect the closure of any one landfill, the City can uphold and apply best 
positive practices relative to area sustainability, adhering to (Council) policy with contract 

http://austintexas.gov/workinggroup


requirements and designations. A matrix reflecting these best positive practices would provide 
a transparent scoring mechanism to determine the use of any particular landfill.  
Recommendation to Staff: Direct waste diversion by criteria not by landfill. Per previous 
Council priorities and issues enumerated during the Waste Working Group’s meetings with 
stakeholders, staff should develop criteria for waste diversion to include considerations such as: 
community impact and social equity, carbon footprint, amount and type of waste, existing 
levels of hazardous materials at landfill. Staff should prepare this matrix and it should come 
before the Council for approval before implementation. 
 
3. Should some contract services be consolidated? A cost analysis is necessary to decide this       
question.  
Justification: Consolidation may create economies of scale and better reporting capacity; 
however, it also may have undesired effects on the ability of small vendors to compete. More 
information is needed. Austin Energy, the Convention Center and Aviation have tailored non-
consolidated contracts because of their specialized waste; other departments may have like 
services.   
Recommendations to Staff:  

o Perform a cost analysis on the impact of consolidating “like” services which includes 
potential impacts on local business.  

o A policy based on the cost analysis should be developed with input from ZWAC.   
 
4. Should the City set diversion requirements for waste management contracts? No. 
Justification: Diversion responsibility should stay with the generator because of cost and need 
for culture change with the generator. The generators in this instance are City Departments. 
Risk in this instance is most appropriately borne by the waste generator. During emergencies 
diversion is not required (though diversion is desirable where feasible). 
Recommendations: Staff should examine options to build point incentives into contracts for 
vendor-based diversion. Vendors should not be required to bear responsibility, but can be 
scored accordingly if they are willing to do so. Increased vigilance on generator diversion rates 
needs to occur.    
 
5. Is there a preferred way to manage utility poles? Reuse, store until further beneficial 
reuses are found. Seek alternative source for new poles to the extent possible.  
Justification: New reuse possibilities were not determined during the working group tenure and 
will need to continue to be explored.  Both the input and the exit process present an 
opportunity for improvement.   
Recommendations to Staff: Staff should continue research on possible reuses for utility poles. 
Departments should implement a storage plan until beneficial reuses are found. A less 
contaminated type of pole should also be solicited if it exists and is cost feasible.  



 
6. Should Austin Resource Recovery provide special events services? Leave as is for now; 
conduct cost of service study to determine changes.  
Justification:  

o The City maintains a list of vendors and acts only as the service provider of last resort for 
special events held in the city. Vendor of last resort is an appropriate role for the City. In 
this role, the City would provide service (using a vendor) only if a special event could not 
secure a vendor from the list. In this case the City would be paid for the service at 
Council adopted rates.  

o When the City sponsors or co-sponsors a special event, it provides special events 
services, allowing fees to be waived. Even in these cases, the City contracts with private 
service providers. 

o Waived fees have an impact on ARR rates and city budgets though ARR is an enterprise 
fund.  

Recommendation to Staff: Conduct a service study to determine appropriate reimbursement 
rates for the City’s role as vendor of last resort and whether fee waivers regarding waste 
services for special events are sustainable by relevant departments. This cost of service study 
can inform budget considerations.  
 
7. Is there a preferred policy for bio-solids management?  The Working Group agrees the Dillo 
Dirt program is important. We recommend retaining it, and adopting the October 2016 policy 
recommendations of the WWW/ZWAC Joint Working Group (Exhibit A), with some additional 
recommendations noted below. 
Justification: Although current procedures generally conform to our Zero Waste goals, the 
Working Group wants to ensure there is a clear policy in place to provide direction that remains 
consistent with our goals. 
Recommendations to Staff:  

o Representative samples of compost will be collected and tested by city staff or an 
independent third party for stability and maturity;  

o Austin Water should develop plans to return to normal operations at the termination 
of  “emergency condition,” and  

o Per the joint working group recommendation, the working group recommends 100% of 
biosolids will be converted to compost, while allowing for a diverse range of composts in 
order to appeal to the widest range of potential markets. 

 
8. Should the City waive the anti-lobbying ordinance (ALO)? No, but revisions are required per 
recommendations below.       
Justification: During working group discussions, both city staff and stakeholders identified a 
number of ways in which we could clarify and improve the ALO to strengthen working 

http://www.austintexas.gov/edims/document.cfm?id=264392
http://www.austintexas.gov/edims/document.cfm?id=264392


relationships with waste management vendors and the City. Since the ALO applies to all 
vendors regardless of industry, any changes to the ALO would apply to the City’s interactions 
with all vendors. In order to reach a healthier and more transparent working climate with all 
City vendors, the working group recommends the following. 
Recommendations to Staff: 
Recommendations on the application of the ordinance, duration and allowable 
communications: 

o Apply the anti-lobbying ordinance only to the solicitation. Vendors may communicate on 
all other matters without violating the ALO. 

o Apply the ALO from the time a Request for Proposals (RFP) is released through Council’s 
vote on executing the contract.  Should an RFP be pulled down, then the ordinance does 
not apply during the timeframe the RFP is pulled down 

o Narrow the definition of “Representations” to target lobbying. For instance, if staff tells 
a vendor that the ALO does not apply and a communication is allowable, then the 
vendor cannot later be disqualified for violating the ordinance by the communication. 

o Add communications regarding existing contracts to “Permitted Communications.” 
Recommendations on enforcement, appeals and complaints: 

o Develop a body of rules in a companion regulatory document to the ALO that defines 
enforcement, appeal, complaint and debarment procedures.  

o The companion document should: 
1. Clarify the current definition of “Representation” and what triggers debarment 
2. Clarify procedures for determining violations, judgment, and penalty 

enforcement and incorporate an option to engage a third-party reviewer such as 
the Ethics Review Commission to determine violations, judgment, and penalty 
enforcement. 

3. Clarify the process for submitting and facilitating complaints. 
4. City Purchasing and City Legal should develop this companion document for 

approval by Council and prepare any language updates to the ALO that might be 
required to allow for adopted rules in the companion document. 

 
Other recommendations:  

o The existing ALO should remain suspended until Council approves proposed revisions. 
Staff from Law and Purchasing are working on draft language to address issues 
identified in discussions with stakeholders. Estimated date for Council approval is the 
end of September. 

o Revisions to the ALO may require continued participation from stakeholders. The 
Purchasing Office should receive and compile further stakeholder input for Council and 
will work with adopted input as determined by Council. 

 

























Pg. 1 
 

ALO Comparison Matrix – Current Version vs. Recommended Version (Version 3)  
Ch. 2‐7, Article 6 – Anti‐Lobbying and Procurement 

 

The following is an analysis and discussion of the major provisions of the City’s Anti‐Lobbying Ordinance (ALO) that are recommended to be revised in the 

proposed ALO Version 3. 

  
 

Element / 
Section  Current Version  Recommended Version (Version 3)  Discussion 

Definition  
of “Agent” 

AGENT means a person authorized by a 
respondent to act for or in place of 
respondent, including: 

 a person acting at the request of 
respondent; 

 a person acting with the knowledge and 
consent of a respondent; or 

 a person acting with any arrangement, 
coordination, or direction between the 
person and the respondent. 

AGENT means any person authorized by a 
respondent to act for or in place of respondent to 
communicate on behalf of that respondent, 
including: 

 any employee, owner, director, officer, member, 
manager of a respondent, or if the respondent is 
an individual person; or 

 any of close family relatives of the above; or 

 a lobbyist, attorney, or other legal representative 
of the respondent that has been retained by the 
respondent with respect to the subject matter of 
either the solicitation or the respondent’s 
response to the solicitation. 

 

 Consolidated and clarified the 
definition of “agent” by making it 
more specific 
 

 Increased specificity is intended to 
address concerns that the 
definition was too broad 
previously  

Definition of  
“No Lobbying 
Period” 

NO CONTACT PERIOD means: 
Start:    Date solicitation is issued 
End:      Date contract is signed, OR 
              Date solicitation is cancelled 
 

 Extendable:  Yes.  If solicitation is 
cancelled with the stated intention to 
reissue, the no‐contact period continues 
after cancellation for up to 90 days 
 

 Note:  If Council authorizes the contract, 
the No Contact Period continues until the 
contract is signed.  If this takes several 
months, the No Contact Period can 
continue without limitation. 

NO LOBBYING PERIOD means: 
Start:    Date solicitation is issued 
End:      Date the contract is signed; OR 
              Date solicitation is cancelled; OR 
              No later than 60‐days following Council 

authorization 
 

 Extendable:  No 
 

 Ensures a certain end date of the 
No Lobbying Period 

 Permits a reasonable amount of 
time to complete and sign the 
contract 

 Name changed to “No Lobbying 
Period”, to be consistent with the 
Ordinance title. 
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Definition  
of “Respondent” 

RESPONDENT means a person responding 
to a City solicitation including: 

 a bidder, a quoter, responder, or a 
proposer; 

 an owner, board member, officer, 
employee, contractor, subsidiary, joint 
enterprise, partnership, agent, lobbyist, or 
other representative of a respondent; 

 a person or representative of a person 
that is involved in a joint venture with the 
respondent; or  

 a subcontractor in connection with the 
respondent's response; and 

 a respondent who has withdrawn a 
response or who has had a response 
rejected or disqualified by the City. 

 

RESPONDENT means a person or entity who has 
timely submitted or subsequently timely submits a 
response to a City solicitation, including: 

 any person subsequently withdraws its response 
or has been disqualified by the City for any 
reason; 

 a subsidiary or parent of a respondent; 
 a joint enterprise, joint venture, or partnership 
with an interest in a response and in which a 
respondent is a member or is otherwise involved, 
including any partner in such joint enterprise, 
joint venture, or partnership; and 

 a subcontractor to a respondent in connection 
with that respondent's response. 

 Made the definition of 
“respondent” more specific 

 Increased specificity is intended to 
address concerns that the 
definition was too broad 
previously 

 
 
 
 
 
 
 
 
 
 
 
Prohibited 
Communications 
 
 
 
 
 
 
 
 

Prohibits communications between 
respondents or their agents and City 
officials or employees that: 

  provide substantive information about a 
response  

 advance the interests of the respondent 
with respect to the solicitation 

 discredit the response of any other 
respondent to the solicitation  

 encourage the City to reject all of the 
responses to the solicitation to which it 
relates; 

 convey a complaint about the solicitation 

 asks, influences, or persuades the 
solicitation process 

 Permits representations only through the 
authorized contact person 

 Prohibits representations to City officials 
or to City employees 

 Representations made before a Response 
is submitted are also prohibited 

Prohibits communications between respondents or 
their agents and City officials or employees that: 

 provide substantive information about a 
respondent or a response to a solicitation 

 encourages the City to reject one or more 
responses to a solicitation 

 conveys a complaint about a solicitation 

 asks a City official or employee to take or not take 
an action regarding a solicitation 

 

 Clarifies the scope of prohibited 
communications 

 Makes determining violations less 
subjective and therefore more 
consistent 
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Prohibited 
Communications 
(cont.) 

 Prohibition also applies to representations 
initiated by City officials or City employees

 If the solicitation is cancelled with the 
intention of re‐soliciting, the No‐Contact 
Period continues for 90‐days after 
cancellation 

 In the event of multiple awards, the No‐
Contact Period continues until the last 
contract is signed 

 Provision for allowing representations 
under emergency circumstances 

 Prohibits representations made to a 
contractor hired by the City to assist with 
a solicitation 

 Representations made by agents of a 
respondent are prohibited 

 Clarifies definition of respondent’s agent 
 

Permitted 
Communications 

Allow communications (“Representations”): 

 made to the authorized contact person.  

 describing what the authorized contact 
person does with the respondent’s 
communications 

 disallowing a respondent from changing 
their offer through a communication with 
the authorized contact person 

 permitting complaints submitted through 
the authorized contact person 

 limiting the Purchasing Officer from 
distributing complaints that are 
derogatory to other offerors 

 excluding protests from the complaint 
distribution process 

 allowing a respondent to contact the 
Purchasing Officer of the authorized 
contact person does not respond 

 ask procedural questions to other City 
employees 

Provides specific examples of allowable 
communications between a respondent or their 
agent, and City officials and employees, including 
any communications: 

 made to the authorized contact person 

 solely pertaining to an existing contract between 
the respondent and the City 

 regarding a non‐substantive aspect of a 
solicitation 

 made at a protest hearing 

 with the Small, Minority Business Resource 
Department concerning the City’s MWBE 
program 

 between a respondent’s attorney and the City’s 
attorney 

 made during a noticed public meeting 

 with City risk management staff regarding 
insurance requirements in a solicitation 

 when making a campaign contribution 

 Consolidates and clarifies 
allowable communications 
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 prohibiting procedural questions to City 
officials or their staff 

 made at a public meeting 

 made during negotiations 

 made during protest hearings 

 made to the Small & Minority Business 
Resources Department regarding 
subcontract goals 

 made to the City Risk Management 
coordinator about insurance 
requirements  

 made from the respondent’s attorney to 
the City’s Law Department 

 allows City employees and officials to 
discuss the solicitation 

 establishes that campaign contributions 
are not representations 
 

Waiving 
violations 

The ordinance includes no provisions 
allowing the Purchasing Officer to waive 
violations that are initiated by City officials 
or employees 
 

Authorizes the Purchasing Officer to waive 
violations if the lobbying violation that are initiated 
by a City official or employee 
 

Adds authority to waive violations 
initiated by City officials or 
employees 
  

Debarment 

 Directs staff to debar (preclude from the 
award of any new contracts) any 
respondent found to have committed  
3 or more violations within a rolling five‐
year period 

 Debarment shall not exceed 3 years 
 

 Authorizes staff to debar (preclude from the 
award of any new contracts) any respondent 
found to have committed  
3 or more violations within a rolling five‐year 
period 

 Debarment shall not exceed 3 years 
 

Based on significant feedback, no 
substantial changes are 
recommended 
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ALO Recommendations and Responses  
Ch. 2‐7, Article 6 – Anti‐Lobbying and Procurement 
 

Waste Management Policy Working Group 

Recommendation  Response 

 Apply the anti‐lobbying ordinance only to the solicitation. Vendors 
may communicate on all other matters without violating the ALO.  

 

 The proposed ALO V3 only applies to communication with respect to a 
solicitation, and it specifically permits communication regarding an existing 
contract and for non‐substantive procedural matters. 
 

 Apply the ALO from the time a Request for Proposals (RFP) is released 
through Council’s vote on executing the contract. Should an RFP be 
pulled down, then the ordinance does not apply during the timeframe 
the RFP is pulled down. 

 

 The proposed ALO V3 applies the ALO from the time a solicitation is 
published and continuing through the earliest of the following:  
1. Day the last contract relating to the solicitation is signed;  
2. 60‐days following Council authorization;  
3. Cancellation of the solicitation.  
 

 Narrow the definition of “Representations” to target lobbying. For 
instance, if staff tells a vendor that the ALO does not apply and a 
communication is allowable ‐ then the vendor cannot later be 
disqualified as violating the ordinance by the communication.  

 

 The proposed ALO V3 more clearly defines those types of communications 
that are subject to the ordinance. 

 ALO V3 would also allow the Purchasing Officer to waive a violation if that 
violation is the result of a communication initiated by a City official or City 
employee. 
 

 Add communications regarding existing contracts to “Permitted 
Communications.”  
 

 The proposed ALO V3 includes as a permitted communication provision that 
states,  
 
“…any communication between a respondent or agent and any person to the 
extent the communication relates solely to an existing contract between a 
respondent and the City, even when the scope, products, or services of the 
current contract are the same or similar to those contained in an active 
solicitation.” 
 

 Develop a body of rules in a companion regulatory document to the 
ALO that defines enforcement, appeal, complaint and debarment 
procedures. The companion document should:  
1.  Clarify the current definition of “Representation” and what triggers 

debarment  

 Staff from the Purchasing, Capital Contracting and Law Departments are 
currently in the planning stages regarding the development of a body of 
regulations for a City Procurement Code which would include specific 
procedures for a protest and appeals process.  Staff contemplates including 
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2.  Clarify procedures for determining violations, judgment, and 
penalty enforcement and incorporate an option to engage a third‐
party reviewer such as the Ethics Review Commission to determine 
violations, judgment, and penalty enforcement.  

3.  Clarify the process for submitting and facilitating complaints.  

4.  City Purchasing and City Legal should develop this companion 
document for approval by Council and prepare any language 
updates to the ALO that might be required to allow for adopted 
rules in the companion document.  

 

further regulations concerning suspension, and debarment, which would be 
standardized and apply to all procurement processes. 

 The existing ALO should remain suspended until Council approves 
proposed revisions. Staff from Law and Purchasing are working on 
draft language to address issues identified in discussions with 
stakeholders. Estimated date for Council approval is the end of 
September.  

 

 Per Council Resolution 20171109‐050, the ALO was suspended from 
application to contracts for waste management services through May 21, 
2018.  Unless operationally necessary, staff does not intend to issue new 
solicitations for waste management services until Council has provided 
further policy direction regarding the ALO. 
 

 Revisions to the ALO may require continued participation from 
stakeholders. The Purchasing Office should receive and compile 
further stakeholder input for Council and will work with adopted 
input as determined by Council.  

 

 The Purchasing Office sent notices and a request for feedback regarding the 
proposed changes to the ALO to thousands of vendors in January 2018, 
including all vendors of the City; the Purchasing Office also conducted 
specific outreach to targeted vendor segments including chambers and 
minority & trade associations.  Purchasing presented recommendations and 
shared input received from the vendor community to the Audit and Finance 
Committee on three occasions requesting input and feedback (1/24/18, 
3/5/18 and 4/25/18). 
 

Zero Waste Advisory Committee 

Recommendation  Response 

 A guarantee that rulemaking will have an element of ongoing public 
participation, with rules ultimately brought back to the Ethics Review 
Commission (ERC) and Council for final review and approval. 

 

 After Council approves a new ordinance, Staff intends to work through the 
process set forth regarding rules promulgation including public posting and 
comments. 

 Specific mention in the ordinance of a right to appeal all 
disqualifications and other penalties or determinations to the ERC 
and ultimately to Council. 

 Staff does not recommend including a third‐party body such as the Ethics 
Review Committee (ERC) or some other body to participate in protest or 
appeal processes.  Staff believes that a more fully developed procurement 
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  code addressing protests and appeals would be a more effective approach to 
resolving administrative complaints. 
  

 Striking all sections which empower staff to require recusal of elected 
or appointed City officials. 
 

 The proposed ALO V3 does not include any provisions concerning the recusal 
of City officials or employees. 

 Assurance that the ordinance will not consider public 
communications be in any way a violation. 
 

 The proposed ALO V3 only applies to communication with respect to a 
solicitation, and it specifically permits communication regarding an existing 
contract and for non‐substantive procedural matters. 
 

 Assurance that independent advocacy from non‐respondents will not 
be used to disqualify respondents. 
 

 Only violations of the specific restrictions identified in the ordinance will lead 
to a disqualification. 

 Definition of the term “response”. 
 

 The proposed ALO V3 contains the following definition:  
 
“RESPONSE means a written offer or submission in reply to a solicitation.” 

 

 Clarification of subjective terms such as “influences”, “persuades,” 
“advances the interests,” or “discredits.”  At minimum we 
recommend that you direct staff to provide objective standards for 
these terms as part of their rulemaking. 

 Staff intends to further describe and include specific examples of each in the 
rules promulgated after the ordinance is approved. 

 Eliminate or delineate the power of Purchasing Officer to determine 
“mitigating factors” in violations. 
 

 The only mitigating factor which can be considered in the proposed ALO V3 is 
for a violation which is solely the result of a communication initiated by a 
City official or employee other than the authorized contact person. 
 

 Replace disqualification for “similar” projects with a disqualification 
for the SAME project”. 
 

 Staff cannot recommend this change.  The “Similar” distinction is necessary 
so as to include any subsequent reissuance of the ‘same’ solicitation, that 
happens to include minor administrative, procedural or clarifying changes.  
Should staff be limited to “Same” solicitations only, it could be argued that 
absolutely no changes, no matter how minor, may be included in the 
subsequent solicitation.   

 This provision is carried‐forward from the current ALO.  To‐date, staff recalls 
no issues with this provision. 
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 Continue to keep the Anti‐lobby Ordinance in a suspended state until 
such time that both the final ALO and subsequent governing Rules are 
drafted and adopted by Council. 
 

 Per Council Resolution 20171109‐050, the ALO was suspended from 
application to contracts for waste management services through May 21, 
2018.   

Ethics Review Commission 

Recommendation  Response 

 A guarantee that rulemaking will have an element of ongoing public 
participation, with rules ultimately brought back to the Ethics Review 
Commission (ERC) and Council for final review and approval. 
 

 After Council approves a new ordinance, Staff intends to work through the 
process set forth regarding rules promulgation including public posting and 
comments. 

 Restrict communication period to begin four (4) business days after 
the day a solicitation is issued for the purpose of discouraging undue 
influence and giving respondents time to address policy concerns. 
 

 The proposed ALO V3 applies the ALO from the time a solicitation is 
published.  The solicitation process is often an iterative process.  After the 
solicitation is published it is common for the solicitation to be changed from 
time to time via addenda in order to clarify, revise and improve the 
solicitations contents.  Given the natural iterations the solicitation may 
undergo, the recommended 4‐day delay in starting the No‐Lobbying Period 
may not be substantively meaningful.   

 Also, the ALO currently includes a complaint process that lasts throughout 
the No‐Lobbying Period (well more than 4‐days).  This process allows 
prospective and actual respondents to submit complaints to the authorized 
contact person that are then forwarded to Council Members and to 
applicable City staff.  

 The ALO further stipulates that all communications occurring at publicly 
posted meeting are also permitted. 
 

 Restrict communications period to end 60 days following Council 
authorization or when the contract is executed, whichever is sooner. 
 

 The proposed ALO V3 applies the ALO from the time a solicitation is 
published and continuing through the earliest of the following:  
1. Day the last contract relating to the solicitation is signed;  
2. 60‐days following Council authorization;  
3. Cancellation of the solicitation.  
 

 Accept working recommendation on enforcement, debarment and 
reporting obligation (adding Municipal Court to the option of third 
party due process). 
 

 Staff cannot recommend an appeal process to a board or commission; staff 
recommends developing a body of regulations which will include a process 
for a protest and an appeal. 
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 Recommendation that Council work with staff and stakeholders on 
exploring implementation of Model Procurement Rules of the 
American Bar Association or other best practices models. 
 

 Staff from the Purchasing, Capital Contracting and Law Departments are 
currently in the planning stages regarding the development of a body of 
regulations for a City Procurement Code which would include specific 
procedures for a protest and appeals process.   
 

 Eliminate the proposed authority of the Purchasing Officer to 
consider “mitigating factors” in determining violations and instead 
authorize the appellate body to consider “mitigating factors” upon 
appeal. 
 

 ALO V3 includes no reference to “mitigating factors” and only adds the 
ability for the Purchasing Officer to waive violations that were initiated by 
City officials or employees.   

 Staff cannot recommend an appeal process to a board or commission; staff 
recommends developing a body of regulations which will include a process 
for a protest and an appeal. 
 

 

 



 

M E M O R A N D U M 

 

TO: Mayor and Council 

FROM: James Scarboro, Purchasing Officer 

DATE:  January 5, 2018 

SUBJECT: Possible Rule Elements – to further enable 
Ch. 2-7, Article 6, Anti-Lobbying and Procurement 

 
 
Following Council authorization of any changes to Austin City Code, Ch. 2-7, Article 6, Anti-Lobbying and 
Procurement (“Anti-Lobbying Ordinance” or “ALO”), staff intend to promulgate administrative rules to 
implement the ALO, in accordance with City Code Chapter 1-2-1.  As any changes to the ALO are 
speculative prior to Council authorization, staff cannot propose the actual language of the contemplated rules 
at this time.  To aid consideration of the most recent draft of the revised ALO (“Version 2” or “V2”), should 
this version remain substantially unchanged, staff contemplate including the following elements in any 
administrative rules. 
 
 

Possible Rule Elements – ALO  
 
 

R2-7-101 Findings; Purpose. 

 Reserved. 

 
R2-7-102 Applicability 

 Exempt solicitations – Clarification and examples. 

 
R2-7-103 Definitions. 

 AGENT – Clarification and examples.  E.g., Persons authorized by the Respondent. 

 RESPONDENT – Clarification and examples.  E.g., Disqualified vs. Nonresponsive, 
Newly formed entities, etc. 

 SOLICITATION – Clarification and examples.  E.g., Invitation for bids, Request for 
proposals, etc. 

 
R2-7-104 Restriction on Lobbying. 

 Restricted Lobbying – Examples. 
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R2-7-105 Permitted Communications. 

 Communications with the Authorized Contact Person – Clarification and examples. 

 Complaint Process – Describe process. 

 Communications regarding an Existing Contracts – Clarification and examples. 

 Procedural questions associated with a Solicitation – Clarification.  E.g., City officials and 
City employees.  

 
R2-7-106 Modification of Restriction.  

 Modification description in Solicitations – Clarification and examples. 

 
R2-7-107 Notices. 

 Solicitations within the No-Lobbying Period – Form of notice, frequency, process and 
posting location. 

 
R2-7-108 Disclosure of Restricted Lobbying and Recusal. 

 Notification by Staff or Respondent of a Violation 

 Staff process for recusal or removal from participation in solicitation process. 
 
(NOTE:  June 1, 2018.  Recusal was subsequently eliminated from ALO Version 3.) 

 

R2-7-109 Enforcement. 

 Enforcement authority and delegation – Clarification. 

 Determining a Disqualification – Standards of review and inquiry, and examples. 

 
R2-7-110 Disqualification; Contract Voidable. 

 Disqualification – Notices and process description. 

 Debarment – Notices and process description. 

 Protests – Notices and process description, including independent hearing. 

 Contract Voidable – Notices and process description. 

 
 
 


	Item 56 Backup - RCA
	Item 56 Backup - Recommendation - ERC
	Item 56 Backup - Recommendation - WMPWG
	Item 56 Backup - Recommendation - ZWAC
	Item 56 Backup - Recommended Revisions

