AUSTIN CITY COUNCIL

Recommendation for Council Action

Regular Meeting: June 14, 2018 ltem Number: 056

Purchasing Office

Approve an ordinance repealing and replacing Chapter 2-7, Article 6 of the City Code relating to
anti-lobbying and procurement.

Lead Department

Purchasing Office.

Fiscal Note

The recommended changes to City Code do not include expenditures.

Purchasing Language

The item is related to Procurement policies and procedures.

Prior Council Action

December 6, 2007 - Council adopted original Anti-Lobbying Ordinance
20071206-045.

November 10, 2011 - Council approved an ordinance amending the
original Anti-Lobbying Ordinance 20111110-052.

March 23, 2017 - Council approved a resolution creating the Waste
Management & Policy Working Group; Item #55.

For More Information

Inquiries should be directed to James Scarboro, Purchasing Officer, at
512-974-2050 or James.Scarboro@austintexas.gov
<mailto:James.Scarboro@austintexas.gov>.

Additional Backup Information:




This item is to authorize changes to Austin City Code, Ch. 2-7, Article 6 - Anti-Lobbying and Procurement.
These changes and revisions are the result of recommendations made by the Audit and Finance
Committee, Chaired by Council Member Ellen Troxclair, and the Waste Management Policy Work Group,
Chaired by Council Member Leslie Pool. After receiving the Work Group’s recommendations, City staff
from the Purchasing Office, Capital Contracting Office and the Law Department convened to review the
ordinance and make recommendations for revisions and changes. Below is a summary of the major
changes included in this revision.

1. The revised ordinance starts with a section for FINDINGS; PURPOSE and a section on
APPLICABILITY. These sections are taken from section two of the current ordinance, were split
in-two and moved to the beginning of the revised ordinance for formatting purposes. No
changes to the contents of these sections are included.

2. The DEFINITION section is now the third section of the revised ordinance. Nearly all the
definitions were clarified and/or revised, with the definitions of AGENT, NO-LOBBYING
(previously NO-CONTACT) PERIOD, and RESPONDENT generating the most feedback.

3. The fourth section, RESTRICTION ON LOBBYING (renamed to echo the ordinance’s title),
pertains to the ordinance’s restriction on certain communications during a solicitation process,
substantially similar to the current ordinance’s section three. The improved clarity of the
revised restrictions should result in greater consistency in interpretation and application of this
section.

4. The fifth section, PERMITTED COMMUNICATIONS, establishes specific communications that do
not violate the ordinance, substantially similar to the ordinance’s current section four. The
revised section includes all the prior permitted communications, including communications
pertaining to existing contracts and non-substantive procedural matters.

5. The sixth, seventh and eighth sections, MODIFICATION OF RESTRICTION, NOTICE and
DISCLOSURE OF VIOLATION, are consolidated and clarified versions on same contents in the
current ordinance.

6. The ninth section, ENFORCEMENT, is largely the same section as the current ordinance except
for the addition of a provision allowing for violations that were initiated by City officials or
employees to be waived. Like the current ordinance, the revised section continues to require a
protest process and associated notices.

7. The last section, DISQUALIFICATION; CONTRACT VOIDABLE, is largely consistent with the same
provisions in the current ordinance, with some consolidations and further clarifications. Based
on substantial feedback, the debarment provision in the current ordinance is continued in this
section.

For reference, the following are included as additional backup:

Ch. 2, Article 6, Anti-Lobbying and Procurement - Markup (Original-to-Version 3)

Anti-Lobbying Ordinance Comparison Matrix (Original to Version 3)



Anti-Lobbying Ordinance Recommendations and Responses (Work Group and Commissions)
Anti-Lobbying Ordinance - Proposed Rule Elements

Ethics Review Committee - Recommendations

Zero Waste Advisory Committee - Recommendations

Waste Management Policy Work Group - Recommendations.

Draft Ordinance Repealing and Replacing Chapter 2-7, Article 6.



ETHICS REVIEW COMMISSION RECOMMENDATION NO. 20171101-003

Meeting date: November 1, 2017
Subject: Proposed Anti-lobbying Ordinance Amendments

Recommendation No. 1

Motioned by: J. Michael Ohueri
Seconded by: Donna Beth McCormick

Description of Recommendation to Council:

Restricted communication period to begin four (4) business days after the day a solicitation is
issued for the purpose of discouraging undue influence and giving respondents time to address
policy concerns.

Vote: 7-2
For: Chair Peter Einhorn, Vice Chair Meagan Harding, Debra Danburg, Donna Beth
McCormick, J. Michael Ohueri, Luis Soberon and Dennis Speight

Against:  Secretary Robert “Ben” Stratmann and Mary Kahle
Abstain:
Absent:  Fredda Holmes and Brian Thompson

Recommendation No. 2

Motioned by: Debra Danburg
Seconded by: J. Michael Ohueri

Description of Recommendation to Council:
Restricted communications period to end 60 days follownng Council authorization or when the
contract is executed, whichever is sooner.

Vote: 9-0

For:  Chair Peter Einhorn, Vice Chair Meagan Harding, Secretary Robert “Ben” Stratmann,
Debra Danburg, Mary Kahle, Donna Beth McCormick, J. Michael Ohueri, Luis Soberon,
Dennis Speight

Against:

Abstain:
Absent:  Commission Members Fredda Holmes and Brian Thompson

1of3



Recommendation No. 3

Motioned by: Vice Chair Meagan Harding
Seconded by: Commission Member Donna Beth McCormick

Description of Recommendation to Council:
Accept working recommendation on enforcement, debarment and reporting obligation (adding
Municipal Court to the option of third party due process).

Vote: 9.0

For: Chair Peter Einhorn, Vice Chair Meagan Harding, Secretary Robert “Ben” Stratmann,
Debra Danburg, Mary Kahle, Donna Beth McCommick, J. Michael Ohueri, Luis
Soberon and Dennis Speight

Against:

Abstain:

Absent:  Fredda Holmes and Brian Thompson

Recommendation No. 4

Motioned by: Debra Danburg
Seconded by: Dennis Speight

Description of Recommendation to Council:
Recommendation that Council work with staff and stakeholders on exploring implementation of
the Model Procurement Rules of the American Bar Association or other best practices models.

Vote: 9-0

For: Chair Peter Einhomn, Vice Chair Meagan Harding, Secretary Robert “Ben” Stratmann,
Debra Danburg, Mary Kahle, Donna Beth McCommick, J. Michael Ohueri, Luis
Soberon and Dennis Speight

Against:

Abstain:

Absent:  Fredda Holmes and Brian Thompson
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Recommendation No. 5

Motioned by: Secretary Robert “Ben” Stratmann
Seconded by: Vice Chair Meagan Harding

Description of Recommendation to Council:

Eliminate the proposed authority of the purchasing officer to consider “mitigating factors” in
determining violations and instead authorize the appellate body to consider “mitigating factors”
upon appeal.

Vote: 9-0

For: Chair Peter Einhorn, Vice Chair Meagan Harding, Secretary Robert “Ben” Stratmann,
Debra Danburg, Mary Kahle, Donna Beth McCormick, J. Michael Ohueri, Luis
Soberon and Dennis Speight

Against:

Abstain:

Absent: Fredda Holmes and Brian Thompson

Aftest:

(Ui,

C. Crosby, Divigfon Chief
Open Government/Ethics & Compliance
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Recommendations of the Waste Management Policy Working Group

During the fall of 2016 and spring of 2017, the City Council rejected a number of staff-
recommended contracts in response to objections from the Zero Waste Advisory Commission
and other stakeholders. In March, Council approved Resolution No. 20170323-055 to form a
Working Group to surface concerns voiced by industry representatives, commissioners and
citizen advocates.

More specifically, the Working Group — Council Members Pool (chair), Alison Alter, Delia Garza,
and Ann Kitchen — was charged with providing policy guidance necessary to facilitate city action
related to the solicitations that stalled when they came before Council, including 1) Citywide
refuse, recycling, organics, and special waste collections from City facilities; 2) Organics
processing services, and 3) Management of biosolids reuse. Each issue was carefully considered
with the City’s 2040 Zero Waste goals in mind.

Efforts to transform the City of Austin’s waste management services to a zero-waste
reduce/reuse/recycle philosophy began decades ago. Over time, the City developed a wide
range of services designed to transform waste into resources, making the most of their
continued utility, while keeping our community clean and minimizing the amount of material
hauled to area landfills. The City’s Community Climate Plan includes a resource recovery goal to
achieve Zero Waste by 2040, which means reducing the amount of trash sent to landfills by 90
percent.

The Working Group appreciates the opportunity to examine these issues that are so valuable to
our environment, our economy, and public health and safety. We are thankful to staff from
Austin Resource Recovery, Austin Water, and the Purchasing Office for providing the necessary
resources and support to the Working Group. We are especially thankful to the range of
stakeholders — vendors, representatives of the Zero Waste Advisory Commission and Water and
Wastewater Commission, and nonprofit advocacy groups — who joined us at the table for a
series of robust discussions, artfully moderated by Larry Schooler. (See Appendix for
stakeholder participants.)

To ensure all stakeholders, including vendors who had recently bid on contracts, played an
active role in the conversation, City Council voted to temporarily suspend the Anti-Lobbying
Ordinance. The Working Group recommends continuing the suspension until Council considers
draft amendments to the ALO in late September.


http://austintexas.gov/zerowaste

This report summarizes the policy questions addressed in the four public meetings and provides
recommendations to Council, along with policy justifications for improvements or continuation

of existing ordinances or practices and provides recommendations to Council, along with policy
justifications for improvements or continuation of existing ordinances or practices.

1. Should the city continue to competitively solicit waste management contracts? Yes, with
some procedural revisions.
Justification:

0 A competitive process provides an opportunity for small businesses to flourish in this
industry and for the local economy to grow; it nurtures diversity of providers and
prevents monopolies. Such capacity growth is key for achieving our Zero Waste goals.

0 The City Charter requires competitive bidding except in case of an emergency involving
public health and safety (City Charter Article 7, Section 15).

0 Clauses in existing contracts which some argue allow for a non-competitive approach
are designed to address emergency situations only.

0 There are cost considerations if solicitations are not competitively bid.

Recommendations to Staff:

0 Within waste management matrices, revise the definition of “local” to more accurately
represent local business presence. The current point allowance favors businesses with
offices within the city limits regardless of the type, nature, or history of their presence in
the local community. At the same time it penalizes businesses with headquarters just
outside the city limits but with substantial business presence in the Austin Area.

0 Staff should strictly apply the health and public safety exemption in accordance with
state statute. Using this exemption in non-urgent or non-emergency situations could
have a chilling effect on potential vendor participation.

0 Check all draft solicitations for alignment with policy goals such as zero waste and create
a process for the ZWAC and WWC to provide input on policy alignment of the draft prior
to issuing the solicitation.

2. Should materials be directed to or away from certain landfills in future solicitations? Yes,
materials should be directed to or away from certain landfills through the use of a landfill
criteria matrix that reflects Council’s environmental priorities.

Justification: Prior Council has established environmental priorities relative to landfills. The City
is in a unique position to be a culture maker around environmental practices. Although the City
cannot single handedly affect the closure of any one landfill, the City can uphold and apply best
positive practices relative to area sustainability, adhering to (Council) policy with contract
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requirements and designations. A matrix reflecting these best positive practices would provide
a transparent scoring mechanism to determine the use of any particular landfill.
Recommendation to Staff: Direct waste diversion by criteria not by landfill. Per previous
Council priorities and issues enumerated during the Waste Working Group’s meetings with
stakeholders, staff should develop criteria for waste diversion to include considerations such as:
community impact and social equity, carbon footprint, amount and type of waste, existing
levels of hazardous materials at landfill. Staff should prepare this matrix and it should come
before the Council for approval before implementation.

3. Should some contract services be consolidated? A cost analysis is necessary to decide this
question.
Justification: Consolidation may create economies of scale and better reporting capacity;
however, it also may have undesired effects on the ability of small vendors to compete. More
information is needed. Austin Energy, the Convention Center and Aviation have tailored non-
consolidated contracts because of their specialized waste; other departments may have like
services.
Recommendations to Staff:

0 Perform a cost analysis on the impact of consolidating “like” services which includes

potential impacts on local business.
0 A policy based on the cost analysis should be developed with input from ZWAC.

4. Should the City set diversion requirements for waste management contracts? No.
Justification: Diversion responsibility should stay with the generator because of cost and need
for culture change with the generator. The generators in this instance are City Departments.
Risk in this instance is most appropriately borne by the waste generator. During emergencies
diversion is not required (though diversion is desirable where feasible).

Recommendations: Staff should examine options to build point incentives into contracts for
vendor-based diversion. Vendors should not be required to bear responsibility, but can be
scored accordingly if they are willing to do so. Increased vigilance on generator diversion rates
needs to occur.

5. Is there a preferred way to manage utility poles? Reuse, store until further beneficial
reuses are found. Seek alternative source for new poles to the extent possible.

Justification: New reuse possibilities were not determined during the working group tenure and
will need to continue to be explored. Both the input and the exit process present an
opportunity for improvement.

Recommendations to Staff: Staff should continue research on possible reuses for utility poles.
Departments should implement a storage plan until beneficial reuses are found. A less
contaminated type of pole should also be solicited if it exists and is cost feasible.



6. Should Austin Resource Recovery provide special events services? Leave as is for now;
conduct cost of service study to determine changes.
Justification:

0 The City maintains a list of vendors and acts only as the service provider of last resort for
special events held in the city. Vendor of last resort is an appropriate role for the City. In
this role, the City would provide service (using a vendor) only if a special event could not
secure a vendor from the list. In this case the City would be paid for the service at
Council adopted rates.

0 When the City sponsors or co-sponsors a special event, it provides special events
services, allowing fees to be waived. Even in these cases, the City contracts with private
service providers.

0 Waived fees have an impact on ARR rates and city budgets though ARR is an enterprise
fund.

Recommendation to Staff: Conduct a service study to determine appropriate reimbursement
rates for the City’s role as vendor of last resort and whether fee waivers regarding waste
services for special events are sustainable by relevant departments. This cost of service study
can inform budget considerations.

7. Is there a preferred policy for bio-solids management? The Working Group agrees the Dillo
Dirt program is important. We recommend retaining it, and adopting the October 2016 policy
recommendations of the WWW/ZWAC Joint Working Group (Exhibit A), with some additional
recommendations noted below.
Justification: Although current procedures generally conform to our Zero Waste goals, the
Working Group wants to ensure there is a clear policy in place to provide direction that remains
consistent with our goals.
Recommendations to Staff:
O Representative samples of compost will be collected and tested by city staff or an
independent third party for stability and maturity;
0 Austin Water should develop plans to return to normal operations at the termination
of “emergency condition,” and
0 Perthe joint working group recommendation, the working group recommends 100% of
biosolids will be converted to compost, while allowing for a diverse range of composts in
order to appeal to the widest range of potential markets.

8. Should the City waive the anti-lobbying ordinance (ALO)? No, but revisions are required per
recommendations below.

Justification: During working group discussions, both city staff and stakeholders identified a
number of ways in which we could clarify and improve the ALO to strengthen working
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relationships with waste management vendors and the City. Since the ALO applies to all
vendors regardless of industry, any changes to the ALO would apply to the City’s interactions
with all vendors. In order to reach a healthier and more transparent working climate with all
City vendors, the working group recommends the following.

Recommendations to Staff:

Recommendations on the application of the ordinance, duration and allowable
communications:

0 Apply the anti-lobbying ordinance only to the solicitation. Vendors may communicate on
all other matters without violating the ALO.

0 Apply the ALO from the time a Request for Proposals (RFP) is released through Council’s
vote on executing the contract. Should an RFP be pulled down, then the ordinance does
not apply during the timeframe the RFP is pulled down

0 Narrow the definition of “Representations” to target lobbying. For instance, if staff tells
a vendor that the ALO does not apply and a communication is allowable, then the
vendor cannot later be disqualified for violating the ordinance by the communication.

0 Add communications regarding existing contracts to “Permitted Communications.”

Recommendations on enforcement, appeals and complaints:

0 Develop a body of rules in a companion regulatory document to the ALO that defines
enforcement, appeal, complaint and debarment procedures.

0 The companion document should:

1. Clarify the current definition of “Representation” and what triggers debarment

2. Clarify procedures for determining violations, judgment, and penalty
enforcement and incorporate an option to engage a third-party reviewer such as
the Ethics Review Commission to determine violations, judgment, and penalty
enforcement.

3. Clarify the process for submitting and facilitating complaints.

4. City Purchasing and City Legal should develop this companion document for
approval by Council and prepare any language updates to the ALO that might be
required to allow for adopted rules in the companion document.

Other recommendations:

0 The existing ALO should remain suspended until Council approves proposed revisions.
Staff from Law and Purchasing are working on draft language to address issues
identified in discussions with stakeholders. Estimated date for Council approval is the
end of September.

O Revisions to the ALO may require continued participation from stakeholders. The
Purchasing Office should receive and compile further stakeholder input for Council and
will work with adopted input as determined by Council.



ZERO WASTE ADVISORY COMMISSION RECOMMENDATION
20171011-003b

Date: October 11, 2017

Subject: Recommendation from ZWAC Regarding City Code Chapter 2-7, Article 6
relating to anti-lobbying and procurement.

Motioned By: Commissioner Blaine Seconded By: Commissioner Bones

Recommendation

At the October 11, 2017 meeting of the Zero Waste Advisory Commission, the Commission
made the following recommendation regarding the Anti-Lobbying Ordinance (ALO).

Description of Recommendation to Council

The Zero Waste Advisory Commission registers a serious concern that the recommendations of
the Waste Management Policy Working Group are not well reflected in the drafted changes to
the Anti-Lobbying Ordinance (ALO) and recommends adoption of the changes to the ALO
detailed below: ~

e A guarantee that rulemaking will have an element of ongoing public participation, with
rules ultimately brought back to the Ethics Review Commission (ERC) and Council for
final review and approval.

e Specific mention in the ordinance of a right to appeal all disqualifications and other
penalties or determinations to the ERC and ultimately Council.

Clarification that only Council may void a contract for violation for the ALO.
Striking all sections which empower staff to require recusal of elected or appointed City
officials.

e Assurance that the ordinance will not consider public communications to be in any way
a violation.

e Assurance that independent advocacy from non-respondents will not be used to
disqualify respondents.

e Definition of the term “response.”

e Clarification of subjective terms such as “influences,” “persuades,” “advances the
interests,” or “discredits.” At minimum we recommend that you direct staff to provide
objective standards for these terms as part of their rulemaking.

e Eliminate or delineate the power of purchasing officers to determine “mitigating factors™
in violations.

e Replace disqualification for “similar” projects with a disqualification for the SAME
project.”

e Continue to keep the Anti-lobby Ordinance in a suspended state until such time that both
the final ALO and subsequent governing Rules are drafted and adopted by Council.

9% 6
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Vote: 8-0-0-2
For: Commissioners Acuna, Blaine, Bones, de Orive, Hoffman, Masino, Rojo, White,
Against: 0 Abstain: 0 Absent: Joyce, Gattuso

Attest:

M SA—

Michael Sullivan, ZWAC staff liaison
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ARTICLE 6. - ANTI-LOBBYING AND PROCUREMENT.

§ 2-7-1031 - DEFINITIONS.

In this article:
(1) H#—AGENT means a person authorized by a respondent to act for or in place of respondent.in

2

3)

(4)
15}

order to communicate on behalf of that respondent. —insluding-a-persen-asting-at-the-request-of

respondent; - a-persen-acting with-the-kagwledge and consemt of a-respondent. or-a personachng

wilhany a oerdinatian; -6 drect-on-between-the parson and the respendent-_Each

of the following is gresumed to be agent:

(a) a current full-ttme or part-time employee, owner, director, officer, member, or manager of a
respondent;

(b) a person related within the first degree of consanguinity or affinity to a current futl-time or

part-time employee, owner, director. officer, member, or manager of a respondent

{c) a person related within the first degree of consanguinity or affinity to the respondent, if a
respondent is an individual person: and

(d) _a lobbyist. attorney, or other legal representative of the respondent that has been retained

by the respondent with respect to the subject matter of either the solicitation or the
respondent’s response to the solicitation.

AUTHORIZED CONTACT PERSON means a City employee designated in a City solicitation as

the point of contact for all purposes for that solicitation-the-persen-identified-in-a-Gity-selicitatien
as{he-sontactregardingthe-solsitation—or-the-authorized contact-person's-designee-dunng-the
course-abthe ne-certast-pened.

CITY EMPLOYEE s defined in Section 2-7-2 (Definitions). and further includes an independent
contractor hired by the City with respect to the solicitation-+r-this-arisle-means-a-persen-employed
by-the-Gity.

CITY OFFICIAL is defined in Section 2-7-2 ( Definitions ).

‘DIRECTOR means-the-dwcctorot-a-deparment-te whieh-the-purchasmng-officer-has-delegated

authenty for enforeing-this-Chapter

(56) NO-LOBBYINGCOMNTAGT PERIOD means the period of time_beginning at the date and time a

(8)

solicitation is published and continuing through the earliest of the following {rem-the-date-of
issuarce-etthe-selicHakenwntib o centract1s-exaces i the Oy withdraws the-selicHaten-er
rejects-ah reseeﬂaeswﬂh the stated intopben-lofoissuetha came of Srpilar colledaten dorthe

eatact-pened-coptinues during the time perod betwean-the

withc«ifawakandhrﬂissuer
(a) the date the last contract resulting from for the solicitation is signed:

(b) 60 days following council authprization of the last contract resulting from the solicitation; or

{c) cancellation of the solicitation by the City
PURCHASING OFFICER means the City employee authorized to carry out the purchasing and

]
(8)

procurement functions and authority of the City.

RESPONSE means a wntten offer or submission in reply-respense to a solicitation.
RESPONDENT means a person_or_entity who _has_timely submitted or subsequently timely

submits a response to a City solicitation. even if that person subseguently withdraws its response

Page 1



or has been disqualified by the City for any reason.-respending to-a-Gity-solicitationincluding-a
bidder—a-gquoter—responder—ora-proposer—The tern-"respondent’alse—ncludesRespondent

includes:

(a) sub5|d|a[y r_parent of a respondentan—ewner—beard—member—officer—employes;
Wmmerp;.se ‘partnership -agent lebbyist er etherreprasentalive

(b) ajoint entergnse. joint venture, or partnership with an interest in a response and in which a
respondent is a member or_is otherwise involved, including any parner in_such joint
enterprise. joint venture. or partnershipperson-offepresentative-of a-person-thatis-involved

ina-jeintventure-with-therespendentof a subconlactorinconrnestion with-therespondent's
respense,; and

(c) a subcontractor to a respondent in connection with that respondent’s responserespendent
who-has-withdrawn-aresponse-or-whe-has-had & response-rejected-or disqualified-by-the

Gity.
{9}-REPRESENTATION-means-a communication-related to-a rosponse-to-a-counci-member-afficiak
empleyesorCity-representalive-thatis-ntended to or thatis-reasenably lkely te:

{a)}—provide information-about the response:
{b—advance-the intarests-of-the-respondent;
{e+—diseracit-theresponse-of any other respendent;
{eh—encouragethe-Ciy-to-withdraw-the solicitation;
{8}—encouragethe Gy to-refectall-elthe responses,
H—convey a complaint-about a paricularsolictation-er

{gr—dwecty-or-indirectly ask. infiuenrseor-persvade-ary-Ciy-olfisial-Gity employes,-er-body to
favororoppeose-—rocommend-ernetrecommend. vole fororaganst considerornol-consider,
er-take-acton-orrolrain from-taking-action-on-any vote desision or agendaitem-regarding
the-schiciation-

{910) SOLICITATION means an opportunity to compete to conduct business with the City that
requires Gity-Council approval under City Charter Article VIl Section 15 ( Purchase Procedure ),
and includes. without limitation.-

{a) an invitation for bids:

b) a request for proposal:

(c)__a request for qualifications

d) a notice of funding availability, and

{e) any other competitive solicitation process for which the purchasing officer, in the purchasing+-

officer's sole discretion. affirmatively determines this article should apply in accordance with

Section 2-7-102(B).,
§ 2-7-1012 - FINDINGS; PURPOSE;-ARPLICABILITY,

(A) The Council finds that persons who enter a competitive process for a city contract voluntarily agree to
abide by the terms of the competitive process, including the provisions of this articleChapter.

(B) The Council finds that it is in the City's interest:

(1) toprovide the most fair, equitable, and competitive process possible for selection among potential
vendors in order to acquire the best and most competitive goods and services; and

(2) to further compliance with State law procurement requirements.
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(C)} The Council intends that:
(1) each response is considered on the same basis as all others; and

(2) respondents have equal access to information regarding a solicitation, and the same opportunity
to present information regarding the solicitation for consideration by the City.

{D}—A-selisitation-includes—witheutlimitation—an invitation for bids—a-request-ior proposalsa-requestdor
guetations, a request for qualiications, and-a-netce-stiunding-availability

{E}—Unlessthis-Adicle-is-inveked-by Councilthis aricle-does-not-apply-to-an-opperunity lo-competefor
GCity-sacial-service-funding Gity-cultiural-adsfunding-federal, state-and Gity block-grant lunding, and
the-sale-or rental of real property.

= 1 tation-exeludes—communication between-a-Gity-el-Austin—atlerney-and-a-respondent's
attorney-

§ 2-7-102 — APPLICABILITY

(A) This article applies to all solicitations except:

1. City Social Service funding: i .

2. City cuttural arts funding:
3. Federal, state, or City block grant funding;

4__ The sale or rental of real property;
5. Interlocal contracts or agreements; and
6. _ Solicitations specifically exempted from the article by council

-

(B) Absent an affirmative determination by council, the purchasing officer has the discretion to apply this
article to any other competitive process.

(C) Section 1-1-99 does not apply to this article.

§ 2-7-1042 - RESTRICTION ON LOBBYINGEONTALTS.

Subject to the exclusions in Section 2-7-105, during a no lobbying period,

(1) _a respondent or an agent shall not communicate directly with a City official or a City employee
or both in order to:

(a) provide substantive information about any respondent or response with respect to the
solicitation to which the communication relates

{b)__encourages the City to reject one or mare of the responses to the solicitation to which the
communication relates

(c] convey a complaint about the solicitation to which the communication relates; or

vote for or against, consider or not consider, or take action or refrain from taking action on
any vote. decision, or agenda item regarding the solicitation to which the communication
relates.

(2) a City official shall not contact or communicate with a respondent regarding a response or the
solicitation to which the no-lobbying period applies
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{3) aCity employee, other than the authorized contact person, shall not contact or communicate with

a respondent regarding a response or the solicitation to which the no-lobbying period applies

{Al- Buring & re-contast penod. a respendent shall make a representation-enly through-the authanzed
GORLAGL Boeatt

{8+ -Burirg the Re-contact penod - a-respendent may-not-make afeprasantation-to-a-City-elficial ar te a City
empleysa-atherthan-totheauthenzedcontasti-persen-This prohibitien also-apphesto-avendorihat
makes-a-representation-and thea-becomes-a-rospondent

{C} The prehibitien of a represeniation duning the ro-contact perad apphesio-arepresentationmtated-by
a-respendent; and o afepresentationhade iRFesponse to & communicationntiated-by-a-City-offisial
ar a Gy empleyes-etper thapthe authonzed-contast-persen

fD}—H%Giinawsra—mheﬁamwmau responses-with a stated-ntentiontefeissuethe same

orsiriarselieiationforthe same e similarprajeatthe-re—rentact penad shall expie after the-ninebeth

day aftertho-date-the-solicitation-is-withdrawn-or-allresponses-are rejected i the solisitation-has-nel
been-reissucd duning the minely day pened

tE+ Fora-singlevendsraward, the nre-contast-panod-chall expire whep the hrst-ef-the fellowingecours
contract-is-exesuted-or soliciation-is-cancelled:

{F—Fora-multiplevendoraward-the-no-contact-period-shall-expire- wher the-last-et-the-folloewing-eceurs:
all-contracts—are-exaculed,-pagehations have-bean-lullytermnated—or-tha-ninetieth day afterthe
selistaonseanselled

{G}—Fhe—purshasing—oificer—orthe—dircclor-may -allow fespondents—te-make-representations—to-—eity

OEAEy pe £ Sy Cef seRtalesAaddiinndtsthe-authanzod-sonlastperendoracehetahanthak-he
purchasing officer er the direster finds must be cendustedin-an-expedited manner-—an cxpedied
selitakion i oRe-eondustedar 1easons-ol-health-ersalebrundar the whuriostoohedule-pessible-wath
no-exiense iecters inding-ard adddioral ol SMpIOYIEE 81 Gily
mmmmmmmmmmlummmmmmm

{H—Representations-te-an-independent-contractor-hired-by-the-Gity fo-condust-or-assist-with-a-solicitation
wil-be-treated-as-representation: 1o & Lty cmpleyee-

4 A eurrent-employeedirestor, otheer. of member-of-a respendentora person folated within-the fust
degres-oiconsangunity-orathimbyto-a-curent employae-airestorn-officer or member of a resperdent

is presumed to be an agenl el the respondentior purpeses—ob making & fepresentatien—This
prosumptienisrtebullable by a preponderance of the evidense as-determined by-the purchasing-officer
ordiesior

i} A-raspondepte—representalive 1= a pofsen B SRbiy BEHRG R & fespondent s bahal with the
respeadentsreguest and-censent Forexample, & respondent may emalthel membership-list and
ask members tecentact sounat memberson the respensents behall The membsarsarathen asling
per responden%s request—and with their consent,—and-the-members—have-become—respondent

§ 2-7-1054 - PERMITTED COMMUN [CATIONSREPRESENTATIONS.

The following communications are permitted under this article at any time:

(1) _any communication between a respondent or agent and any authorized contact person. including.
without limitation and in accordance with requiation, any complaint concerning the solicitation;
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(2} _any communication between a respondent or agent and any person to the extent the
communication relates solely to an_existing_contract between a respondent and the City, even
when the scope, products. or services of the current contract are the same or similar to those
contained in an active solicitation.

(3) any communication between a respondent or an agent and a City employee to the extent the

communication relates solely to a non-substantive, procedural matter related to a response or

solicitation;
(4) any communication reguired by or made during the course of a formal protest hearing related to
a solicitation

{5) any communication between a respondent or an agent and the City's Small & Minority Business
Resources Department, that solely relates to compliance with Chapters 2-9A through 2-9D

{Minonty-Owned and Women-Owned Business Enterprise Procurement Program) of the City

Code;

(6) any communication between an attomey representing a respondent and an attorney authorized
to represent the City, to the extent the communication is permitted by the Texas Disciplinary Rules
of Professional Conduct;

(7) _any communication made by a respondent or an agent tc the applicable governing body during
the course of a meeting properly noticed and held under the Texas Government Code Chapter
551 (Open Meetings Act);

{8) any communication between_a respondent or an agent and a City employee whose official

responsibility encompasses the setting of minimum insurance requirements for the solicitation to
which the communication relates, to the extent the communication relates solely to the insurance

requirements established by the City in the solicitation; and
{9) any contnbution or expenditure as defined in Chapter 2-2 (Campaign Finance)

A Gity secks-additienal-information-from respendentthe respondent shall submit-the-representation-in
wiiting-oply-to-the-authorized-conlact-persen—The authenzed contact person-shall-distnbute-the-written
reprosentation-in-aceordance-with-the-terms—ol the paricular-seliciiationThis-subsestion-does—net
permitatespendent-io-amend-eradd-information to-a respense-afterthe response-deadline-

{B}—l-respondent-wishesto-send-a somplanile-the-Cily, the respondent-shallsubmit-the-complaint-in
wrting-enly—to-the-authenzed contact-person—The authonzed-contact-parsen-shall-distrbute a
complaintregarding-the-process-to-mombers- ol the City counci-or members-el-the-Gity board to-the
dirgslor-ol-the-department-that issued-thesolicitation,—and- o allrespondents of the paricular
soliciaton—However—the-directerorpurchasing elficer shall-not-permit-distribution-of- any{;emp&a;m
that-promolos-or-disparages-the gualifications-ol-a-fespondent.-orthat-amends-or adds-nformation-to
a-fesponse—A-determination-of what-eenstitules—promoting-or disparaging-the guatificationseba
respondent-or constitules-amending-or adding information-is-at-the-directors-or-purchasing-ofhicers
sole diseretion-Bid protests-aro-not subjesHe this-subsestion-Dosuments-relatedto-a bid protest-may
rot-be-forwarded to counci-underthis-subsection-

{G}H-arespondent-makes—a-wallen-inguiry regarding-a-solicitationthe-authorzed-contast-persen-shall
provide a-wnlien-answerte-the-ngquiry-and-distabute-the-inguiry-and answer-to-all-respondents-oli-the
parheulareshetiniien

{24H-arespondentis-unable-to-obtain-a response-trom-the-authorzed-contact-parson.the-respondent
may-contactthe-director-or purchasing-officeras-appropriate

{E}—A-respondent-may-ask-a-puraly procodural-questiener-example a guestionregarding the time-or

lesation-el-an-event, or where-information—may be—eblained ol a-GCity employea-other than the
autherized—centast-persen—This—sestiondoes—not-permit & respordenst-to-make suggestiens—er
complaints-about the eontract-precess-that-constitute-a-represeniationtoa-Gity-employee other than
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the—authedzed—oontact-persen—MNolwithstanding this subsection, a respondentmay net ask 5
precedural-queston-of-a-councilmember, a-councilmembers-aideorol-a- Gity board-memberexcept
in-a-mecting-held-underthe Texas Gevernment Gode, Ghapter 651 { Bpen-Meetings-Ast):

iy TrisAdele shlows epiocanlBhons:

H—made-at-a-meeting convened by the-aulhonzed comlast persen-including-mestings-to-evaluate
responses-ar-negotiate a contrack:

2+ reqmred-by Firaneat-Serds es-Depanrpent-pretest precedures for vendors,
{3+ madeota-Fiaancial-Sepnses-Deparment-protest-heanng:

{41 provided-to-the-Small-&-Minonty-Business-Reseursos-Department 1r-orderta-abltain compliance
mmmgwmmnmwemwwm Business-Enterprisa Progurement

{5} -mrade-tethe Gity-RiskManagement cosrdinateraboobinsurance-requirements for a solistation

{6} —made-in-public-at-a-meeting held-undorToxas-Government-Code-Chapler 651-{-Open-Meatings
Aal-er

{7} -made from a respenrdent's-atterney-le-an alterneyif-the Law Deparrrentin-compliance with
TFexas-Diseiplinary Bules of Prolessional Cendust-

{G}—Nethingn-this—ariclo-prohibiis—communication—regarding-the seliciation-batwesn-er-ameng - City
ollicialsor City-employees-acting in their eficial-capacity

(H+—A-centrbution or expenditure-as-defiredn Chapter 2-2-+ Campaign Finance Hs-ast arepresantation

§ 2-7-106 — MODIFICATION OF RESTRICTION.

The purchasing officer may waive, modify, or reduce the requirements in Section 2-7-104 in Nl {;.—mamd; Indent: First line: 0.5"

order to allow respondents to communicate with a City employee or a City official other than the
authorized contact person when the purchasing officer determines, in writing, that the solicitation must
be conducted in an expedited manner, including but not limited to a solicitation conducted for reasons
of health or safety under the shortest schedule possible with ng extensions. Any such modification
authorized by the purchasing officer shall be stated in the solicitation.

§ 2-7-1075 - NOTICE.

(A)_fArEach solicitation shall include a notice advising respondents and prospective respondents:An
Hation-shall-include a naticetn-the sohsitation-that advises-respondents-of

erapleves-sepanng-a-sehs

the-requirements-ol-this-arlislencluding-a-netice that it any-City-eflicial-er City-employes,-otherthan
the-authonzed cortact-person-appreachesarespondentiorresponse orsolickatonniormmation-during
the-no-contact-penodtherospondentis-aticopardy-ithe or she makes-any-representationsnrasponse-

(1) _of the requirements of this article;

(2) that any communication initiated by a City employee or City official. other than the authorized

contact person, during the no-lobbying period regarding a response or the solicitation may result

in a violation of section 2-7-104(1} if the respondent subseguently lobbies that City employee or
City official

(B) Fhe-The purchasing officer. or a City employee designated by the purchasing officer. shall provide
weekly written notice, accessible to all City employees and City officials, of each solicitation for which
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the no-lobbying period is in effect.authorzed-contast-persen-for-that-solicilation-shall-netify sounsil
FrEfRate i Wt g thal e Ao-cortactkpeaad dut Heat sobe baben e altac),

(G} When a schertatienis-issued that wil be reviewed by-a-City-board-the authorzed contact-persen-for
that-sehertation-shal-retily-in-wrlng-each-member of the board that the-ne-contact-pedod forthat
soliertations-in-effest:

§ 2-7-1086 - DISCLOSURE OF VIOLATIONPROHIBITED-REPRESENTATION.

A City official or a City employee other than the authorized contact person that becomes aware
of a violation of section 2-7-104 shall notify the authorized contact person in writing a soon as

practicable.

(A} a-City olfisial-er City employee receives-a ropresentatien-dunpgihe Ro-contactpered-tera
seheitation-the—ellicial-ar—empleyee—shall-netity—ir-wrling the authenzed cortactpersonferthal
selsiaron-a-saen a5 prasheable-

(B} Dunngthe no-contas! pered, a Ciy efficial or City empleyes, exseptiortheautherzed sontact-persen;
shai-ret solicit-arepresentationfroma-respondent

§ 2-7-1097 - ENFORCEMENT.

{A)_This article is not subject to enforcement by the Ethics Review Commission established in Section 2-
7-26.

(B} The purchasing officer may waive a violation of Section 2—7-104(1} if the violation is solely the result
of a communication initiated by a City official or a City employee other than the authonized contact
person.

[C} The purchasing officer has the authonty to enforce this article through the rules promulgated in

accordance with Section 1-2-1. which at a minimum shall include a notice and protest process for
respondents disqualified pursuant to Section 2-7-110. including:

(1) written notice of the disqualification imposed pursuant to Section 2-7-11;
(2] wntten notice of the right to protest the disqualification tmposed. and
(3)__wntten notice of the right to regquest an impartial hearing process.

(A} A respondent-that makes a probibited-representation—viclatesthis-aricle. H the-authenzed-centact
petsonfor-a-soleitatiorisniormed, or tesaivesinformation; that a respendent-has mads a prohibiied
reprecantation-dunng- e po-centact-paned, the authenzed-coniast persen shall decurment the
reproseniation-and natify-the direstor orpurshasing-officerimmediately-

(Bi—H-the-direclor-or-purchasing-ethcer-finds-that arespondent-has-violated this-article—the respandentis
eisqualified-

(Gt H a respondent is disquabliedHer-a-selsitation-and-the-sohedations-withdrawn-or-all-respenses-are
rajestedtherespandentisdisquabfied-lora-reissue of the same of similar solicitationferthe same o
sFibar prosnat Secton 2730300 doec ast bt Hhe guraten of the Gaequaimsaum The-diresteror

purchasiag-oticermay-determine-whal-censtitutes a "same or similarprejest-tarpurpeses—oi-this

cubseshen-
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prowsion—ob “writen —petea ol disaqualiieatien—to—the-respondent and a precess toprotest a3
disgralfieshion-
{e}—TFhisarisleisratsubtoctHe-enforcementby-the Ethics Review - Commussion.

§ 2-7-11068 — DISQUALIFIATION; CONTRACT VOIDABLE.

(A} If the purchasing officer finds that a respondent has violated Section 2-7-104(1). the respondent is
disqualified from participating in the solicitation to which the viotation related.

(B) The purchasing officer shall promptly provide written notice of disqualification to a disgualified
respondent.

(C) If a respondent is disqualified from participating in a solicitation as a_result of violating Section 2-7-
104(1) and the solicitation is cancelled for any reason, that respondent is disqualified from submitting

a response to any reissue of the same or similar solicitation for the same or similar project. For the
purposes of this section. the purchasing officer may determine whether any particular solicitation

constitutes a “same or similar solicitation for the same or simitar project”.
(D) If a respondent violates Section 104(1) and is awarded a contract resulting from the solicitation to
which the violation relates. the City may void that contract.

(E] Respondents that violate Section 2-7-104(1) three or more times during a five year period may be
subject to debarment from participating in any new contracts with the City for a period of up to three

years.

H-a-contrastisawardod-{o-a-respondent-who-has-vielated this amicle, the contractisveidable-by-the
Gity.

S BERARLIFNT

{AH-a-respondont-has been disqualified urderthis-aricle more-than-twve-tmesin-a-sixly-manth pered,
the-purchasing-officershall-debararespondent-from-the-sale-ol-goods-or services-to-the City fera
pericd not-to excoed three years, provided-the respondentis given-werllen-nstice and a heanng
advance ot the debarmment

(B)—The Financiat-Services Department and-any depadmentio-which- the-purchasing-officer-has-delegated
authority for enforcing-this-artisle-shall-adoptrules-to-administer-and-enforce this sectionTherules
mustirclude-a-hearng-process-with-wiilten notice te therespandent

ST A0 MOCRIMANALDEMNALTL
Section T-4-9% gons Aot apehide thsadsls
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A-directorhas-the discretion-to-apply-this-Aricle to-any other competitive-prosess-net-cavered-bythis
Article-

Page 9



ALO Comparison Matrix — Current Version vs. Recommended Version (Version 3)

Ch. 2-7, Article 6 — Anti-Lobbying and Procurement

The following is an analysis and discussion of the major provisions of the City’s Anti-Lobbying Ordinance (ALO) that are recommended to be revised in the
proposed ALO Version 3.

Element /

Section

Current Version
AGENT means a person authorized by a
respondent to act for or in place of
respondent, including:
® a person acting at the request of
respondent;
® a person acting with the knowledge and

Recommended Version (Version 3)
AGENT means any person authorized by a
respondent to act for or in place of respondent to
communicate on behalf of that respondent,
including:

e any employee, owner, director, officer, member,
manager of a respondent, or if the respondent is

Discussion
e Consolidated and clarified the
definition of “agent” by making it
more specific

¢ Increased specificity is intended to
address concerns that the

e Note: If Council authorizes the contract,
the No Contact Period continues until the
contract is signed. If this takes several
months, the No Contact Period can
continue without limitation.

Definition consent of a respondent; or an individual person; or definition was too broad
of “Agent” e a person acting with any arrangement, e any of close family relatives of the above; or previously
coordination, or direction between the e a lobbyist, attorney, or other legal representative
person and the respondent. of the respondent that has been retained by the
respondent with respect to the subject matter of
either the solicitation or the respondent’s
response to the solicitation.
NO CONTACT PERIOD means: NO LOBBYING PERIOD means: e Ensures a certain end date of the
Start: Date solicitation is issued Start: Date solicitation is issued No Lobbying Period
End: Date contract is signed, OR End: Date the contract is signed; OR e Permits a reasonable amount of
Date solicitation is cancelled Date solicitation is cancelled; OR time to complete and sign the
No later than 60-days following Council contract
e Extendable: Yes. If solicitation is authorization e Name changed to “No Lobbying
Definition of cancelled with the stated intention to Period”, to be consistent with the
“No Lobbying reissue, the no-contact period continues e Extendable: No Ordinance title.
Period” after cancellation for up to 90 days
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Definition
of “Respondent”

RESPONDENT means a person responding
to a City solicitation including:

a bidder, a quoter, responder, or a
proposer;

an owner, board member, officer,
employee, contractor, subsidiary, joint
enterprise, partnership, agent, lobbyist, or
other representative of a respondent;

a person or representative of a person
that is involved in a joint venture with the
respondent; or

a subcontractor in connection with the
respondent's response; and

a respondent who has withdrawn a
response or who has had a response
rejected or disqualified by the City.

RESPONDENT means a person or entity who has
timely submitted or subsequently timely submits a
response to a City solicitation, including:

e any person subsequently withdraws its response
or has been disqualified by the City for any
reason;

e a subsidiary or parent of a respondent;

e a joint enterprise, joint venture, or partnership
with an interest in a response and in which a
respondent is a member or is otherwise involved,
including any partner in such joint enterprise,
joint venture, or partnership; and

e a subcontractor to a respondent in connection
with that respondent's response.

e Made the definition of
“respondent” more specific

¢ Increased specificity is intended to

address concerns that the
definition was too broad
previously

Prohibited
Communications

Prohibits communications between
respondents or their agents and City
officials or employees that:

provide substantive information about a
response

advance the interests of the respondent
with respect to the solicitation

discredit the response of any other
respondent to the solicitation

encourage the City to reject all of the
responses to the solicitation to which it
relates;

convey a complaint about the solicitation
asks, influences, or persuades the
solicitation process

Permits representations only through the
authorized contact person

Prohibits representations to City officials
or to City employees

Representations made before a Response
is submitted are also prohibited

Prohibits communications between respondents or

their agents and City officials or employees that:

e provide substantive information about a
respondent or a response to a solicitation

e encourages the City to reject one or more
responses to a solicitation

e conveys a complaint about a solicitation

e asks a City official or employee to take or not take
an action regarding a solicitation

e Clarifies the scope of prohibited
communications

e Makes determining violations less

subjective and therefore more
consistent
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Prohibited
Communications
(cont.)

e Prohibition also applies to representations
initiated by City officials or City employees

o If the solicitation is cancelled with the
intention of re-soliciting, the No-Contact
Period continues for 90-days after
cancellation

¢ In the event of multiple awards, the No-
Contact Period continues until the last
contract is signed

e Provision for allowing representations
under emergency circumstances

e Prohibits representations made to a
contractor hired by the City to assist with
a solicitation

e Representations made by agents of a
respondent are prohibited

e Clarifies definition of respondent’s agent

Permitted
Communications

Allow communications (“Representations”):

e made to the authorized contact person.

e describing what the authorized contact
person does with the respondent’s
communications

e disallowing a respondent from changing
their offer through a communication with
the authorized contact person

e permitting complaints submitted through
the authorized contact person

e limiting the Purchasing Officer from
distributing complaints that are
derogatory to other offerors

e excluding protests from the complaint
distribution process

¢ allowing a respondent to contact the
Purchasing Officer of the authorized
contact person does not respond

e ask procedural questions to other City
employees

Provides specific examples of allowable
communications between a respondent or their
agent, and City officials and employees, including
any communications:

made to the authorized contact person

solely pertaining to an existing contract between
the respondent and the City

regarding a non-substantive aspect of a
solicitation

made at a protest hearing

with the Small, Minority Business Resource
Department concerning the City’s MWBE
program

between a respondent’s attorney and the City’s
attorney

made during a noticed public meeting

with City risk management staff regarding
insurance requirements in a solicitation

when making a campaign contribution

e Consolidates and clarifies
allowable communications
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prohibiting procedural questions to City
officials or their staff

made at a public meeting

made during negotiations

made during protest hearings

made to the Small & Minority Business
Resources Department regarding
subcontract goals

made to the City Risk Management
coordinator about insurance
requirements

made from the respondent’s attorney to
the City’s Law Department

allows City employees and officials to
discuss the solicitation

establishes that campaign contributions
are not representations

The ordinance includes no provisions
allowing the Purchasing Officer to waive

Authorizes the Purchasing Officer to waive
violations if the lobbying violation that are initiated

Adds authority to waive violations
initiated by City officials or

w:II::ir:)gns violations that are initiated by City officials | by a City official or employee employees
or employees
e Directs staff to debar (preclude from the e Authorizes staff to debar (preclude from the Based on significant feedback, no
award of any new contracts) any award of any new contracts) any respondent substantial changes are
respondent found to have committed found to have committed recommended
Debarment 3 or more violations within a rolling five- 3 or more violations within a rolling five-year

year period
Debarment shall not exceed 3 years

period
e Debarment shall not exceed 3 years
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ALO Recommendations and Responses
Ch. 2-7, Article 6 — Anti-Lobbying and Procurement

Waste Management Policy Working Group

Recommendation

e Apply the anti-lobbying ordinance only to the solicitation. Vendors
may communicate on all other matters without violating the ALO.

Response

e The proposed ALO V3 only applies to communication with respect to a

solicitation, and it specifically permits communication regarding an existing
contract and for non-substantive procedural matters.

e Apply the ALO from the time a Request for Proposals (RFP) is released
through Council’s vote on executing the contract. Should an RFP be
pulled down, then the ordinance does not apply during the timeframe
the RFP is pulled down.

e The proposed ALO V3 applies the ALO from the time a solicitation is

published and continuing through the earliest of the following:
1. Day the last contract relating to the solicitation is signed;

2. 60-days following Council authorization;

3. Cancellation of the solicitation.

e Narrow the definition of “Representations” to target lobbying. For
instance, if staff tells a vendor that the ALO does not apply and a
communication is allowable - then the vendor cannot later be
disqualified as violating the ordinance by the communication.

e The proposed ALO V3 more clearly defines those types of communications

that are subject to the ordinance.

ALO V3 would also allow the Purchasing Officer to waive a violation if that
violation is the result of a communication initiated by a City official or City
employee.

e Add communications regarding existing contracts to “Permitted
Communications.”

The proposed ALO V3 includes as a permitted communication provision that
states,

“...any communication between a respondent or agent and any person to the
extent the communication relates solely to an existing contract between a
respondent and the City, even when the scope, products, or services of the
current contract are the same or similar to those contained in an active
solicitation.”

e Develop a body of rules in a companion regulatory document to the
ALO that defines enforcement, appeal, complaint and debarment
procedures. The companion document should:

1. Clarify the current definition of “Representation” and what triggers
debarment

Staff from the Purchasing, Capital Contracting and Law Departments are
currently in the planning stages regarding the development of a body of
regulations for a City Procurement Code which would include specific
procedures for a protest and appeals process. Staff contemplates including

ALO Version 3
June 1, 2018
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2. Clarify procedures for determining violations, judgment, and
penalty enforcement and incorporate an option to engage a third-
party reviewer such as the Ethics Review Commission to determine
violations, judgment, and penalty enforcement.

3. Clarify the process for submitting and facilitating complaints.

4. City Purchasing and City Legal should develop this companion
document for approval by Council and prepare any language
updates to the ALO that might be required to allow for adopted
rules in the companion document.

further regulations concerning suspension, and debarment, which would be
standardized and apply to all procurement processes.

e The existing ALO should remain suspended until Council approves
proposed revisions. Staff from Law and Purchasing are working on
draft language to address issues identified in discussions with
stakeholders. Estimated date for Council approval is the end of
September.

e Per Council Resolution 20171109-050, the ALO was suspended from
application to contracts for waste management services through May 21,
2018. Unless operationally necessary, staff does not intend to issue new
solicitations for waste management services until Council has provided
further policy direction regarding the ALO.

e Revisions to the ALO may require continued participation from
stakeholders. The Purchasing Office should receive and compile
further stakeholder input for Council and will work with adopted
input as determined by Council.

Zero Waste Advisory Committee

e The Purchasing Office sent notices and a request for feedback regarding the
proposed changes to the ALO to thousands of vendors in January 2018,
including all vendors of the City; the Purchasing Office also conducted
specific outreach to targeted vendor segments including chambers and
minority & trade associations. Purchasing presented recommendations and
shared input received from the vendor community to the Audit and Finance
Committee on three occasions requesting input and feedback (1/24/18,
3/5/18 and 4/25/18).

Recommendation
e A guarantee that rulemaking will have an element of ongoing public
participation, with rules ultimately brought back to the Ethics Review
Commission (ERC) and Council for final review and approval.

Response
e After Council approves a new ordinance, Staff intends to work through the
process set forth regarding rules promulgation including public posting and
comments.

e Specific mention in the ordinance of a right to appeal all
disqualifications and other penalties or determinations to the ERC
and ultimately to Council.

o Staff does not recommend including a third-party body such as the Ethics
Review Committee (ERC) or some other body to participate in protest or
appeal processes. Staff believes that a more fully developed procurement

ALO Version 3
June 1, 2018
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code addressing protests and appeals would be a more effective approach to
resolving administrative complaints.

e Striking all sections which empower staff to require recusal of elected
or appointed City officials.

The proposed ALO V3 does not include any provisions concerning the recusal
of City officials or employees.

e Assurance that the ordinance will not consider public
communications be in any way a violation.

The proposed ALO V3 only applies to communication with respect to a
solicitation, and it specifically permits communication regarding an existing
contract and for non-substantive procedural matters.

e Assurance that independent advocacy from non-respondents will not
be used to disqualify respondents.

Only violations of the specific restrictions identified in the ordinance will lead
to a disqualification.

e Definition of the term “response”.

The proposed ALO V3 contains the following definition:

“RESPONSE means a written offer or submission in reply to a solicitation.”

n u

e Clarification of subjective terms such as “influences”, “persuades,”
“advances the interests,” or “discredits.” At minimum we
recommend that you direct staff to provide objective standards for
these terms as part of their rulemaking.

Staff intends to further describe and include specific examples of each in the
rules promulgated after the ordinance is approved.

e Eliminate or delineate the power of Purchasing Officer to determine
“mitigating factors” in violations.

The only mitigating factor which can be considered in the proposed ALO V3 is
for a violation which is solely the result of a communication initiated by a
City official or employee other than the authorized contact person.

e Replace disqualification for “similar” projects with a disqualification
for the SAME project”.

Staff cannot recommend this change. The “Similar” distinction is necessary
so as to include any subsequent reissuance of the ‘same’ solicitation, that
happens to include minor administrative, procedural or clarifying changes.
Should staff be limited to “Same” solicitations only, it could be argued that
absolutely no changes, no matter how minor, may be included in the
subsequent solicitation.

This provision is carried-forward from the current ALO. To-date, staff recalls
no issues with this provision.

ALO Version 3
June 1, 2018




e Continue to keep the Anti-lobby Ordinance in a suspended state until
such time that both the final ALO and subsequent governing Rules are
drafted and adopted by Council.

Ethics Review Commission
Recommendation

e Per Council Resolution 20171109-050, the ALO was suspended from

application to contracts for waste management services through May 21,
2018.

Response

e A guarantee that rulemaking will have an element of ongoing public
participation, with rules ultimately brought back to the Ethics Review
Commission (ERC) and Council for final review and approval.

After Council approves a new ordinance, Staff intends to work through the
process set forth regarding rules promulgation including public posting and
comments.

e Restrict communication period to begin four (4) business days after
the day a solicitation is issued for the purpose of discouraging undue
influence and giving respondents time to address policy concerns.

e The proposed ALO V3 applies the ALO from the time a solicitation is

published. The solicitation process is often an iterative process. After the
solicitation is published it is common for the solicitation to be changed from
time to time via addenda in order to clarify, revise and improve the
solicitations contents. Given the natural iterations the solicitation may
undergo, the recommended 4-day delay in starting the No-Lobbying Period
may not be substantively meaningful.

Also, the ALO currently includes a complaint process that lasts throughout
the No-Lobbying Period (well more than 4-days). This process allows
prospective and actual respondents to submit complaints to the authorized
contact person that are then forwarded to Council Members and to
applicable City staff.

e The ALO further stipulates that all communications occurring at publicly

posted meeting are also permitted.

e Restrict communications period to end 60 days following Council
authorization or when the contract is executed, whichever is sooner.

e The proposed ALO V3 applies the ALO from the time a solicitation is

published and continuing through the earliest of the following:
1. Day the last contract relating to the solicitation is signed;

2. 60-days following Council authorization;

3. Cancellation of the solicitation.

e Accept working recommendation on enforcement, debarment and
reporting obligation (adding Municipal Court to the option of third
party due process).

Staff cannot recommend an appeal process to a board or commission; staff
recommends developing a body of regulations which will include a process
for a protest and an appeal.

ALO Version 3
June 1, 2018




e Recommendation that Council work with staff and stakeholders on
exploring implementation of Model Procurement Rules of the
American Bar Association or other best practices models.

e Staff from the Purchasing, Capital Contracting and Law Departments are
currently in the planning stages regarding the development of a body of
regulations for a City Procurement Code which would include specific
procedures for a protest and appeals process.

e Eliminate the proposed authority of the Purchasing Officer to
consider “mitigating factors” in determining violations and instead
authorize the appellate body to consider “mitigating factors” upon
appeal.

e ALO V3 includes no reference to “mitigating factors” and only adds the
ability for the Purchasing Officer to waive violations that were initiated by
City officials or employees.

e Staff cannot recommend an appeal process to a board or commission; staff
recommends developing a body of regulations which will include a process
for a protest and an appeal.

ALO Version 3
June 1, 2018




MEMORANDUM

TO: Mayor and Council
FROM: James Scarboro, Purchasing Officer
DATE: January 5, 2018

SUBJECT: Possible Rule Elements — to further enable
Ch. 2-7, Article 6, Anti-Lobbying and Procurement

Following Council authorization of any changes to Austin City Code, Ch. 2-7, Article 6, Anti-Lobbying and
Procurement (“Anti-Lobbying Ordinance” or “ALQO”), staff intend to promulgate administrative rules to
implement the ALO, in accordance with City Code Chapter 1-2-1. As any changes to the ALO are
speculative prior to Council authorization, staff cannot propose the actual language of the contemplated rules
at this time. To aid consideration of the most recent draft of the revised ALO (“Version 2 or “V2”), should
this version remain substantially unchanged, staff contemplate including the following elements in any
administrative rules.

Possible Rule Elements — ALLO

R2-7-101 Findings; Purpose.

e Reserved.

R2-7-102  Applicability

e Exempt solicitations — Clarification and examples.

R2-7-103 Definitions.
e AGENT - Clarification and examples. E.g., Persons authorized by the Respondent.

e RESPONDENT - Clarification and examples. E.g., Disqualified vs. Nonresponsive,
Newly formed entities, etc.

e SOLICITATION - Clarification and examples. E.g., Invitation for bids, Request for
proposals, etc.

R2-7-104 Restriction on Lobbying.

e Restricted Lobbying — Examples.
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R2-7-105 Permitted Communications.

R2-7-106

R2-7-107

R2-7-108

R2-7-109

R2-7-110

e Communications with the Authorized Contact Person — Clarification and examples.

e Complaint Process — Describe process.

e Communications regarding an Existing Contracts — Clarification and examples.

e DProcedural questions associated with a Solicitation — Clarification. E.g., City officials and
City employees.

Modification of Restriction.

e Modification description in Solicitations — Clatification and examples.

Notices.

e Solicitations within the No-Lobbying Period — Form of notice, frequency, process and
posting location.

Disclosure of Restricted Lobbying and Recusal.
e Notification by Staff or Respondent of a Violation

e  Staff process for recusal or removal from participation in solicitation process.

(NOTE: June 1, 2018. Recusal was subsequently eliminated from ALO Version 3.)

Enforcement.
e Enforcement authority and delegation — Clarification.

e  Determining a Disqualification — Standards of review and inquiry, and examples.

Disqualification; Contract Voidable.

e Disqualification — Notices and process desctiption.

e Debarment — Notices and process description.

e Protests — Notices and process description, including independent hearing.

e Contract Voidable — Notices and process description.
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