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Special Called Ethics Review Commission Meeting, November 12, 2014: Item 3E
Roll Call:

Austin Kaplan

Peter Einhorn

Dennis Speight

Donna Beth McCormick

James Ruiz (not present)

James Sassin

Sylvia Hardman-Dingle (not present)

Kaplan: So moving on to 3E. Powers, duties and functions of the Commission and City
Auditor through City Council Resolution 20141016-033. Report from working group, possible
recommendation of Council regarding proposed Chapter 2-3 City Auditor, 2-7 Financial
Disclosure, City Code amendments — Kaplan, Einhorn and Sassin and Staff. I’m gonna turn it
over to Commissioner Einhorn who’s taken the lead on this.

Cindy Tom: And we do have staff here who | think is available to speak with you all about the
Ordinance. Deborah, is that right? If you like.

Deborah Thomas: I’m gonna keep — whatever they want. 1’m taking notes so | know what to
draft.

Cindy Tom: Deborah Thomas is here from the Law Department and she is working on drafting
the Ordinance that will come up to Council on the 20" if y’all have any questions. .

Einhorn: Alright, well I guess the way to start this is y’all got a copy of the draft resolution and
the three flow charts. | think y’all saw one flow chart at the last meeting; it’s now become three.
As we’ve tried to wrestle with the changes needed...

Cindy Tom: There should be a few extra copies floating around.

Einhorn: We talked at our last meeting about the statement of principles that the working group
had been working off of and since then a couple members of the working group met with folks
from the Auditor’s office to talk about how to work towards some consensus around the changes.
I wasn’t in that meeting and so | would defer to my working group compatriots to speak to that.
Essentially these three flow charts came out of that meeting, more or less. They have since been
changed a little bit based on some conversations with the Law Department and more internal
conversations with the working group. | guess we’ll just start with the first flow chart which is
the one on complaints filed against Council, persons appointed by Council, Council direct Staff,
City executives or assistant City attorneys. This is just simply a flow chart of our process as it
currently is without any suggested changes so | don’t know what more | need to say about that
one. The next one is the Code of Ethics complaints filed against rank and file employees so
that’s defined as people covered by Municipal Civil Service or other labor agreements.
Currently, we have found out that the Commission does have jurisdiction over these. Essentially
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what we’re talking about is relinquishing our jurisdiction because there is due process in other
forums so if you look at the flow chart complaints would come into the City Clerk’s office.
Those would have come to the Commission. The Clerk’s office will now direct those complaints
to the City Auditor. Complaints can also come in directly to the Auditor, City Management, or
Human Resources and then there’s an investigation process: no finding — process ends. Finding
— it goes to City Management for discipline. There’s a Civil Service process and a secondary
appeal before there’s a final determination of a Code of Ethics violation. Maybe we should bring
the Auditor’s office up to the table so that they can talk a little bit about that if they want to. In
essence there is no ERC involvement anymore in rank and file employee ethics complaints.

Kaplan: And our understanding of that was we have jurisdiction over that, but we haven’t seen
any complaints ever as far as we know, but if we were to see the complaints that were out there
we would see lots and lots and lots and lots.

Einhorn: Right. Exactly.
Kaplan: And then —why don’t we just go through the last flow chart and then we’ll open it up.

Einhorn: So complaints filed against City executives or assistant City attorneys — these are
folks who are not covered by Municipal Civil Service or any kind of labor agreement. The
process like on the first chart, people who file complaints with them can file directly with the
Ethics Review Commission, but there is now what we would propose to be a process where
people could file complaints with the City Auditor, City Management or HR. There’s an
investigation report issued and then we inserted this evening - Commission Sassin and | met and
inserted a response between the investigation and the report being issued. In talking with folks
in the Law Department we kind of decided that the main issue is the lack of due process and so,
you know, one of the things that was discussed was whether the respondent could have an
opportunity to review the draft report, draft a written response to that and then have that be
published as part of — or as an addendum — to the final report being issued. One of the questions
we had was whether the ERC wanted to relinquish determination authority and I think what we
felt was — correct me if I’'m wrong, Commissioner Sassin — but we felt like the ultimate
determination should go through the ERC so it would really be a report being issued and then it
would come to the ERC for a final determination. One of the things that we talked about was
how the Auditor’s office is their reluctance to do any kind of sworn complaint and so we need to
urge Council to find a different way so that they don’t have to swear the complaint.

Deborah Thomas: Commissioner Einhorn, can | ask you a question? | was looking at these
and | saw that attorneys look like their appearing twice.

Einhorn: They’re on twice.
Deborah Thomas: You meant for them to be.

Einhorn: We meant for them to be on there twice because — we added them to this one so they
could still continue to go through the old process. People could come directly to us with a
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complaint against the assistant City attorney or a City executive or they could go through this
process.

Deborah Thomas: Oh, okay. Gotcha.

Einhorn: Dual tract.

Deborah Thomas: Gotcha. So that was not an error; that was intentional.
Einhorn: That was intentional. Did I capture that?

Kaplan: | think you captured it very well. And the investigation piece done by each of these
entities on their own - is that correct?

Einhorn: Well, if the complaint comes into HR, HR does the investigation. If it comes into the
Auditor’s office, the Auditor does the investigation. | don’t know what process City
management would have. They would probably go through HR wouldn’t they, if somebody
complained to a manager?

Jason Hadavi: Not necessarily. The City’s fraud, waste and abuse bulletin authorizes any
manager or department director to conduct their own investigation. That was part of the
discussion early on was trying to — you know, we have no expertise. Let me step back a few
moments. 1I’m Jason Hadavi, Chief of Investigations in the Auditor’s office. Our intent was not
to get involved in personnel matters such as harassment, hostile work environment or any of
those issues because that’s not our area of expertise, but our desire was to have one track of
investigations for fraud, waste, and abuse matters which we do feel we have the expertise in so
that there is a varied investigative experience. As it is right now, as you can see on this flow
chart, we have certain investigative procedures and ways that we conduct things. Management
handles them differently. HR handles them differently and then even within different
departments within management it’s handled differently and so we’re trying to create a single
expectation of the process for our employees.

Cindy Tom: So are you saying that in this flow chart under the process you’re envisioning the
City management and HR bits would be gone and it would just be the City Auditor doing the
investigation?

Einhorn: Now that it’s explained to me that City managers have the ability to conduct
investigations of their own, I’m not wild about that. It seems to me the Auditor and HR would
have an investigation procedure that they would follow and it would make sense to me to have
someone who had a little bit more expertise in actually doing the investigation, doing the
investigation.

Cindy Tom: So is the working group proposing to amend it?

Einhorn: 1don’t know if that’s beyond our scope to weigh in on whether City managers —
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Kaplan: You’re saying you’ll put the Auditor below or change the location of it?
Einhorn: 1don’t know. Do you guys have a response to that?
Hadavi: | haven’t looked at this long enough to formally respond.

Einhorn: In an ideal world would you — would complaints that are coming in to managers,
would you like those managers to be bringing those fraud, waste, and abuse complaints to you?

Hadavi: If it was fraud, waste and abuse I think it should come to us just the same way -
Cindy Tom: Are you guys talking about fraud, waste and abuse or just Code of Ethics?

Einhorn: We’re just talking about Code of Ethics, of which fraud, waste and abuse can be part
of it. Is that right?

Hadavi: Everything that’s currently in our standards of conduct that’s in our Code of Ethics
could be considered potential fraud, waste and abuse.

Deborah Thomas: And my issue, I’m only trying to draft what | hear is an agreement. To the
extent that something is called a Code of Ethics violation and it’s pursued as a Code of Ethics
violation, we need to understand exactly what that clear line is to the extent that he’s calling it
fraud, waste, and abuse and he’s handling it as fraud, waste and abuse. Okay, fine. It’s over
there as fraud, waste and abuse, but if it’s a Code of Ethics, it’s being handled as a Code of
Ethics issue then we need to understand it separately so that everybody knows how a Code of
Ethics issue is handled. | don’t want them mixed.

Cindy Tom: 1 don’t think the working group is intending to make any recommendations or
comments regarding treatment of fraud, waste, or abuse.

Einhorn: Only to the extent that they overlap.

Hadavi: And that’s what 1’ve done a poor job of articulating. They do completely overlap. The
easiest example | can give, and to those of you who have heard it already | apologize for
repeating it, but the misuse of city resources. That is something that HR currently investigates as
a personnel matter. It’s something that we investigate as fraud and abuse and it’s something that
is a potential Code of Ethics violation also, per our City Code. And it’s something that
management can look at from an operational perspective. As a result of that being classified in
so many different areas, there’s multiple investigative authorities looking at it and just depending
on what department you’re in or where someone makes a complaint you’re subjected to very
different treatment even though you may have done the exact same thing as the person next to
you. So what we’re trying to do is streamline that so that there’s consistency for our employees
so if I misuse the City vehicle by moving furniture on the weekends using a City truck, it doesn’t
matter if I’m in Austin Energy, doesn’t matter if I’m in Code Compliance; whatever department |
might be there’s a single place to report that and for that to get handled so that all those
employees in the different departments can be treated equally.
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Cindy Tom: And everybody’s looking at the colored copies of the flow chart, right? Not the
black and white. The color copies are the ones to look at.

McCormick: This was my question. Are the questions that you would ask about the same?
Like would the City Auditor ask about the same questions? Like you use the City truck - what
time or what day, and this kind of stuff. City Management, would they be asking the same
questions and HR the same or is everybody kind of here, there and yon?

Hadavi: | would say that a lot of the same questions would be asked, but in more complex
matters | think there would be varied investigative techniques. We have a working arrangement,
a process with our IT department where we can pull forensic copies of computers. If someone
was misusing a computer or doing something inappropriate on the computer we can view that
information. | can’t say that management or HR would necessarily do that or not do that. I’m not
fully aware of every one of their investigative procedures, but | have seen variance across. When
you look at that HR box, that’s not one department. There’s a Human Resources department.
Austin Energy has HR. Water Utility has HR. Multiple departments have HR. There’s going to
be different practices, different backgrounds, different expertise.

Cindy Tom: And | would say the same under this City management box. We work closely with
internal audit groups and a couple of the departments, three of four departments, where we know
the techniques that they use because we have conversations with them as they conduct their
investigations, but that’s four out of thirty departments.

Hadavi: So just as an example — | know you’re asking about specific questions — but we’ve seen
some departments and, | don’t want to call anyone out specifically, but we’ve seen some
departments where it is very clear that a violation may be criminal and they involve the Austin
Police Department early and frequently and consistently because of the nature of the violation or
the potential violation. Whereas other departments say “I don’t have time for this to go through
the criminal prosecution process. | need to deal with this employee.” I’m not saying one
approach is more right than the other. What I’m saying is that maybe it’s not the best idea to
have varied approaches so that our employees or all employees of the City of Austin first, have
those different experiences.

McCormick: | guess my concern is that each person or entity is doing their separate little thing
and never the tween shall meet. | don’t know if it’s coming to another investigation.

Sassin: Really that investigation is housed here, not in a box by itself. That’s why | asked the
question because really the flow charts suggest there’s one investigative body.

Hadavi: You could say up to 30 because there are 30 different departments. Some have HR
departments, some of them don’t.

McCormick: Okay, so HR will have — | mean there’s not just one — I’m from the old days when

it was “personnel” and we just had one office for the whole institution, but now each department
has their own little person that does it?
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Hadavi: Some departments, not every department. So it depends on the size.
McCormick: And we go through the main one?

Hadavi: Some do, some don’t.

McCormick: That’s what | meant. Never the tween shall meet.

Kaplan: Are there further questions for the Auditor’s office for the moment? Why don’t we put
y’all on pause for a minute and let’s hear from Michael who’s here to give us some thoughts. We
may call you back up to chat a little more. Does that sound alright? Let’s do that. Today is
definitely less formal then the last ten meetings we’ve had. Mr. Whellan.

Michael Whellan: I’'m Michael Whellan on behalf of Texas Disposal Systems and I’'m
interested in this topic as you well know. Very interested in this topic, so thank you very much.
I’m not — maybe | should urge reconsideration of my last motion but I’m not going to do that.
Paragraph seven on your document — | wanted to ask if you would please consider after the
second sentence - you talk about anonymous complaints and you talk about the Commission as
currently established does not have the staff. You then urge careful consideration and | would
ask that you add a sentence. | don’t know what the words are, but something like “anonymous
complaints against City officials” quote, unquote, which as defined would not be considered
without a complaint process through the ERC. You already have identified that there’s certain
things that will remain a sole jurisdiction. 1 think you have defined that in here. 1 think some
clarity on how important it is anonymous complaints against City officials will not be considered
without a complaint process. | understand they don’t want to do a sworn complaint. Query:
why not? But putting that aside at least to have a declarative statement is your position that’s
such things against City officials will go through the ERC. Also with regard to that paragraph
seven, | would add to make it clear that the Auditor will not make determinations about ethics
violations if it’s been done by an anonymous complainant; that those determinations after the
complaint process will be done by the ERC. And finally you have some questions here about, or
some discussion about investigating. You said inadequately investigated anonymous complaints
— | would urge also that you have something in here that if the Auditor is going to investigate
such anonymous complaints maybe you can say the facts related to the complaint need to be
shared with the ERC, just not the identity of the person. So those would be the three things |
would ask. One, that anonymous complaints will not be considered without a complaint process
through the ERC. Two, that again, emphasizing the Auditor will not make determinations of
whether an ethics violation has occurred, that that will remain for those City officials quote,
unquote, with the ERC and then finally any investigation whether it be work papers or facts that
are gathered will be shared with the ERC, just not the identity of the person. Otherwise, we end
up exactly where we were with Daniela Ochoa Gonzalez and | would encourage you to at least
not just rely on Council to do whatever, but put something in here to identify and really elevate
how important this particular issue is. | think anonymous complaints are your most vulnerable
area and it’s the area that there is the most opportunity for abuse from our Auditor’s office, in my
opinion. Abuse that we’ve seen, by the way.

Page 6 of 27



275
276
277
2178
279
280
281
282
283
284
285
286
287
288
289
290
291
292
293
294
295
296
297
298
299
300
301
302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320

Einhorn: And I guess the response to that that | would have to that, you know, with regards to
the Council and persons appointed by the Council, which would be Boards and Commission
members would be included in that, there is no process that includes the Auditor’s office and |
think that we’re all on the same page that Boards and Commission members, they’re okay with
getting out of that business. And for us, as a Commission, we really have no provision for
accepting an anonymous complaint because the complaint has to be sworn. So with this
proposed change there would be no anonymous complaints against Board and Commission
members anymore. They would refer — you can come back to the table — my understanding from
the conversation we’ve had with you is that you guys would be referring us calls that come into
the fraud, waste, and abuse hotline when they’re anonymous. Usually it’s just a voicemail, right?
Where we don’t have any phone number or an email to email them back. You would essentially
just forward us the complaint without the investigation, correct? So that’s what’s being
envisioned.

Whellan: So they’ll be no more — so you’re eliminating the anonymous complaints for Boards
and Commissions.

Einhorn: And I’m not sure...l mean | can see some value to having anonymous complaints, but
not with a lack of due process. Due process is paramount and | think that we tried to capture that
as we went through this is that every step, every time there’s an investigation against somebody,
the person who, you know, the respondent must have the opportunity to respond to a complaint
and be able to defend themselves.

Whellan: If that’s the case, shame on me. | only read this very quickly. Maybe right there —
and this is something that we do in drafting contracts and pleadings and such — maybe put a
sentence right before the “we urge Council” for clarity, there will be no anonymous complaints
against quote City officials or however you want to identify it. Boards and Commissioners.
Because | did not pick up on that when I read this originally.

Einhorn: The anonymous complaint process is really for executives, right. We talked about
situations where an employee wants to complain against their boss, but they don’t want to go on
the record doing that because they fear retaliation. Even though they’re protected they’d never
make the complaint if they couldn’t do in anonymously:.

Whellan: I’'m fine with that. I’m just saying that when | read this | didn’t catch that. I’'m just
adding — I think you owe it to yourselves to be sure that Council doesn’t miss it as well in their
even quicker review of this document.

Cindy Tom: Vice-Chair, I’m assuming that when you say anonymous complaints are no more,
you are not intending to remove the Commission’s authority to initiate complaints on its own
initiative? It may be within the realm of possibility that an anonymous person could bring
something.

Einhorn: We’d have to swear it.

Cindy Tom: 1 think so, yeah.

Page 7 of 27



321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359
360
361
362
363
364
365
366

Einhorn: To anyone’s memory, has anyone ever sworn its own complaint.

Kaplan: No. We have no recollection of that as a Commission.

Whellan: Wait a minute. You can’t sua sponte on your own.

Everybody: Yes we can.

Cindy Tom: So I mean | think it’s possible that an anonymous complaint could be brought to
you. That person wouldn’t be in a position to swear the complaint, but if you felt like you had
enough information you were able to do a little investigation on your own or something you felt
like you wanted to do one you could.

Kaplan: But then we’d have all the due process.

Cindy Tom: So at that point the complainant wouldn’t be anonymous. The complaint would be
the Commission itself.

Kaplan: And the respondent would have all the due process.
Cindy Tom: Yes. All those still have to be followed.

Kaplan: And I guess from that perspective an anonymous complaint could still be filed with the
Commission, it would just land on us to swear it.

Cindy Tom: It could be forwarded to you.
Kaplan: So the Auditor could receive something over email and they could forward it to us. We
could choose to proceed or not because we have to have a sworn complaint, right, to proceed

still? If my understanding is correct. Someone help.

Cindy Tom: The question of whether — if the Commission filed a complaint on its own initiative
it also has to be sworn is a little vague —

Whellan: Murky. It’s not explicit. If I recall.

Cindy Tom: It’s a little vague, but —

Kaplan: That’s another problem we were trying to fix in this process.

Cindy Tom: | don’t know if we fixed that one, but there is a lot of discussion in current Code
about hearings on sworn complaints. It never explicitly says you can have a hearing on a sworn
complaint if it’s filed by the Commission. It’s a little bit of a grey area. 1 think if you wanted to
cross all your t’s and dot all you I’s under our current code it probably would be good if a

member of the Commission on behalf of the full Commission actually you know, got it notarized
and swore it to a complaint.
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Whellan: It’s in 2-7-41D: on a sworn complaint any person filed with the City Clerk’s office,
quote, or on the Commission’s own initiative the Commission shall consider possible violations
of a provision within jurisdiction of the Commission by City officials or employees, former City
officials or employees.

Kaplan: That is still unclear.

Cindy Tom: It’s a little murky. If it comes up, in fact, it could possibly come up under 4A. We
will figure it out.

Whellan: So that was all | had. | don’t know, Peter, whether that - I mean Commissioner
Einhorn — if there’s any way to clarify that...that sure would be...that would be my request and
the last thing is, thank y’all very much. This has been a long, arduous process. You’ve seen a lot
of me and the reason you have and the reason while y’all have taken it so seriously and for which
we, Mr. Gregory on behalf of TDS, and Mr. Newton, are very appreciative of what you’ve done
here and how seriously you’ve taken it and how seriously you take this job. So thank y’all very
much for doing so. | really appreciate it.

Kaplan: So before us is this draft recommendation we can make some changes to or not or do
something with.

Einhorn: So the Law Department did raise one issue for us to think about with regards to Code
of Ethics complaints filed against rank and file employees covered by Municipal Civil Service
and/or labor agreements. So the process has been that folks can complain to the fraud, waste and
abuse bulletin hotline at the Auditor’s office. They can conduct investigations or they can
complain directly to the ERC through the City Clerk’s office. One thing that we were talking
about was whether City Management and HR really ought to be in the business of investigating
Code of Ethics violations. Not any HR violations, but Code of Ethics violations. Should that
strictly go through — is that what you’re saying?

Deborah Thomas: As of right now it’s with the ERC. My understanding is it was moving to
the Auditor’s office, but not all these other places. Is that what the understanding was?

Hadavi: Right. That’s what the - I don’t know which draft, but the draft that we were working
off of —

Deborah Thomas: The Council draft.

Hadavi: The Code provisions are correct. We had just the Auditor’s office over the
investigation part.

Deborah Thomas: Yes.
Hadavi: Now Management and HR would still investigate hostile work environment,

discrimination, other personnel matters; but if it’s fraud, waste or abuse, or those code of ethics
violations then it’s...
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Kaplan: The question from me, if we’re speaking we have to zero in on the definition of Code of
Ethics violation and complaint and then the question we have to ask and maybe the
recommendation we ned to make to Council is should those all go through the Auditor’s office?
Or should there be a provision for Code of Ethics complaint to go through City Management and
HR. 1 could actually see...I can see the case for having them go through one entity —

Einhorn: Which is what happens now. We are the official entity determining...what’s being
envisioned and in my conversations with you we have talked about the fact that these complaints
come in through lots of different avenues. A lot of them get investigated and get handled, but we
don’t have real sense of how many Code of Ethics violations are there because they’re not going
through a single entity so that we can be tracking them.

Hadavi: What | was referring to was looming out there was several complaints and
investigations and even violations of things involving misuse of city resources, misuse of positon
or information - conflict of interests that are never called a Code of Ethics complaint so it doesn’t
come through this process. It just gets handled administratively and 1’d like to clear that up.

Kaplan: And I think. 1 mean for a Code of Ethics violation allegation, to me that’s something
we want to be tracking. Through the ERC process we’re tracking it. A complaint is sworn to the
ERC, the ERC has a preliminary hearing, we have a procedure. It think it’s important for us to
be able to track that and of course there’s nobody here from HR or from the City Management to
sort of state why we shouldn’t, but I’m not quickly coming up in my head with a reason why
there should be multiple processes for these Code of Ethics investigations.

Sassin: I’m sitting here looking at what Lavonia passed out. Employees Guide to Ethics. It has
exactly what we have on our flow chart. It has a part for reporting wrongdoing. It has
immediate supervisor, department division director, which is management. It has Human
Resources, department, division, corporate HR and then it also has the Auditor’s office. But
we’re consistent with the way it’s being investigated now with this alignment.

Einhorn: Though there’s a disconnect between that and really the ERC is the one that has sole
determining jurisdiction under Code right now.

Kaplan: Not investigative authority, but —

Cindy Tom: The solution to that is whoever does the investigation brings it to the ERC in the
end after it’s over for final determination.

Einhorn: Right, but I think what we’re talking about is relinquishing our jurisdiction with
regard to rank and file employees.

Kaplan: That’s what everyone thinks is happening. That’s what we thought was happening.
But now we’ve come to find out that wasn’t necessarily —

Cindy Tom: It may not have been happening, but it’s the place of the Legal Department —
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Deborah Thomas: Wait, I’m not clear.

Kaplan: One of the things that we’ve been discussing is, you know, the most important thing
that | think has come up for us, is the lack of due process, in certain processes, and to insure that
because there’s a Civil Service, Municipal Civil Service process, there’s a Municipal Civil
Service Commission, and/or labor agreements that give rank and file employees due process,
because that due process exists the ERC may be unnecessary, and we don’t really have the
bandwidth to investigate every ethics complaint against every rank and file employee. And |
don’t think, I don’t want to speak for my fellow Commissioners, | don’t have the will to take up
every single ethics complaint against every rank and file employee.

Deborah Thomas: And just to be clear, for rank and file employees, if there’s an ethics
complaint, and if there is discipline, suspension, probation, demotion or termination, then they
can appeal to...

Kaplan: The Civil Service.

Deborah Thomas: The Civil Service. If there is a written reprimand, there is no appeal.

Cindy Tom: Or if there is no discipline.

Deborah Thomas: Or if there’s no discipline; there is no appeal. So, just to be clear, just
because you get, just because there’s a determination of ethics violation, that doesn’t always...

Kaplan: We have some folks from AFSCME here. Do you guys want to come to the table and
talk about this a little bit? Welcome.

Carol Guthrie: | haven’t had an opportunity to read all of the back-up.

Kaplan: No, that’s all right.

Guthrie: Carol Guthrie with AFSCME Local 1624. | did not know that the Ethics Commission,
that anyone who violates, or is accused of violating, or has an ethics complaint, that that
complaint comes to the Commission.

Kaplan: Yeah. Well neither did we.

Cindy Tom: It doesn’t... it hasn’t...

Einhorn: We haven’t gotten them, but our understanding from our advice from the Law
Department is that we do in fact have jurisdiction.

Guthrie: Okay. So right now they go to, um, all of the different departments and they do an

investigation and then they make a determination whether or not they believe that it was an
ethics violation, | guess based on evidence that they have. But | had no idea that this was...
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Einhorn: Neither did we.
Kaplan: We were told.

Einhorn: And that’s been the standard practice that the complaints have gone through HR, City
Management, and the Auditor’s office, and the rest is kind of, is newer, but there’s been an
investigation, and a finding, and so...

Guthrie: And so...

Einhorn: ... and so what we’re just simply saying is we didn’t know we had the jurisdiction, and
as long as there is due process, as long as the person who has a complaint filed against them has
an opportunity to respond to that complaint in a fair way, then we don’t feel like we need
jurisdiction over those issues.

Guthrie:  Well | think that you could have an issue with consistency because it is true,
depending on what department you’re in, if you are charged with some kind of ethics violation,
and there’s some sort of discipline against you, it can be one department might not measure it as
anything, and you can have the exact same situation and that department may measure it as, you
know, this is grounds for, you know, suspension.

Peter Einhorn: | think that’s why the Auditor talked about the inconsistencies with regards to
that. And that’s one of the reasons in our conversations they had been talking about trying to
focus them through a single process. Is that correct?

Kaplan: Right.

Cindy Tom: I don’t think that on the discipline... you’re talking about inconsistencies on
discipline?

Guthrie: Yes, for an ethics violation.

Cindy Tom: | don’t think the Auditor’s office would issue any, or recommend any discipline,
they just do the investigation.

Kaplan: No. They just do the investigation.

Cindy Tom: So the discipline, on the discipline end, like Deborah was saying, if it reaches the
level, if the discipline reaches the level of discharge, suspension, demotion, or denial of
promotion, or being put on disciplinary probation, that can go to Municipal Civil Service
Commission now for the folks that are covered by that. And I think that hopefully that process
will provide a little more consistency in discipline because you’ll have somebody looking at, for
the folks who appeal...

Kaplan: There’s one Municipal Civil Service, right? That’s going to look over all...
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Einhorn: What would be discipline short of that?

Cindy Tom: A written reprimand.

Deborah Thomas: Or oral reprimand. Counseling.

Cindy Tom: Oral, counseling. Could you get days off without pay?

Deborah Thomas: Yeah, that would be a suspension. Or a letter in your file

Carol Guthrie: This is going to sound like a very strange question, but, who, did y’all just find
out that this was your jurisdiction? Or, we all should have known to refer things to you guys?

Kaplan: | don’t think anybody knew.
Carol Guthrie: Okay.

Caitlyn Brown: And I, if I can make a comment. Caitlyn Brown with AFSME. | just, Carol and
I were involved on the Municipal Civil Service Commission quite a bit and there were several
months of thoughtful discussion about due process in terms of types of representation when you
are being accused, or you’re a complainant, or you’re a witness. And the City Auditor’s office
was exempted from the rights given to employees, but we didn’t have this type of a discussion
about expanding their scope or having a single process. I’m a little concerned that when we went
through that months of thoughtful discussion and made rules with the Commission that they were
under the understanding that typically these types of investigations go to the Auditor’s office. I'm
not weighing in one way or another yet, because this is very new to us and we haven’t looked. |
just wanted to make a point of that cuz this is all kind of new and they developed and crafted
those rules and rights to representation and that’s in consideration when they go forward with an
appeal were they given proper representation because in terms of the Auditor’s office, our role is
very different versus us going to HR, in terms of how involved we can be, in terms of
notification, the ability to reschedule, whether witnesses can have representation. So | just
wanted to make that point.

Hadavi: | need to comment on that. The exemption is not from all of Municipal Service. It’s
from the investigative interviews portion. Our processes have always been that we - it hinges on
representation; which is if you’re coming in for an investigative interview, can you bring
someone whether it be a union rep, an attorney; we’ve had people bring their colleagues, family
members, friends, whomever. And what we’ve done to protect the integrity of the investigations,
we’ve said, if you’re a respondent, if you’re the one accused of wrongdoing, you’re permitted to
bring a representative and we’ll schedule around that, but we don’t allow witnesses and
informants who are not accused of wrongdoing to bring such representatives in because we have
no grounds to keep that information confidential as it relates to the representative. So if a
representative represented a witness, and also represented a respondent they could provide all the
information and undermine the investigation. So we still provide, or provide for representation
during all of our respondent interviews and go through that same process. Municipal Civil
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Service has it in their rules that their witnesses can also, or will also have the right to
representatives; which is not part of our process.

Caitlyn Brown: And if could clarify, complainants, and we have our members that we go
forward with complaints and have in the past through the Auditor’s office because some people,
even though it’s supposed to have protections, they don’t want to come forward without
representation, so we, you know, we were on all sides of that, so if you’re now cutting out
complainants from having that, I’m just concerned because | know from us, that people don’t
want to come forward and make a complaint because of concerns of repercussions, all of that, so
you may be losing some of people reporting. And we report, we refer people to the Auditor’s
office, we call the Auditor’s office sometimes and ask them, “Can we refer them?” Because we
have, you know, we represent, we do represent on all sides, but we have a lot of employees who
do want to come forward and make sure that the rules are being followed. So we are involved in
all aspects.

Sassin: My perspective is that I think the issue of representation to the Municipal Civil Service
process for rank and file employees is a little bit beyond our scope to weigh in on. | do, | hear
what you’re saying and | think there’s a lot of validity in it, but I think, you know, that’s
something that Council’s gonna have to wade through and make a determination on it. And
really, I think what’s before us, is what is the jurisdiction of the Ethics Review Commission in
regard to Code of Ethics violations and how do we, how do we separate the process for the
various, you know, classifications of folks who would have a complaint filed against them.

Kaplan: Anything else for us? Any other questions for Ms. Guthrie or Ms. Brown? At the
moment?

Caitlyn Brown: It’s all new.

Kaplan: All right. So what are we doing? We are agendized for possible action. We have in
front of us this recommendation to be signed by the Ethics Review Commission, that’s us. And
Mr. Whellan gave us some very snappy language to add to number seven, which we may want to
add in there and adopt, which sort of summarized his comments. We’ve heard from the AFSME
representatives about Municipal Civil Service. I’ll leave it to y’all. Is there a motion out here?

Sassin: Do you have some refinement you want to do on 7 with regards to anonymous
complaints?

Kaplan: | wrote down the snappy comments, and what | had written down is that before; |
thought they were very succinct, is the word I’m looking for; before we urge, it says for clarity,
oh gosh, | thought | had written them down now | can’t read my own handwriting. No
anonymous complaint against City officials, including Board and Commission members, shall be
made.

Sassin: But the question is, the question is, in our conversation, did we determined that there
really, there is an anonymous complaint procedure through the ERC, so they bring us an
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anonymous complaint and then we can decide whether to, whether it’s a sworn complaint or not,
take some sort of action of our own.

Kaplan: Uh, yeah, so maybe we need some more...

Sassin: And | guess, in that context, there still is the due process of the preliminary and the final
hearing of the ERC. Is that something that y’all would find acceptable? If we received an
anonymous complaint that came in to the Auditor’s office, they referred it to us without an
investigation, just, “Here’s what the email said”, or “Here’s what the voicemail message said.”
Einhorn: We’ll have to go through a preliminary ...

Kaplan: We’d have to go through a preliminary and final hearing anyway.

Michael Whellan: So long as you identify who, you would follow the process, identify the
respondent...

Kaplan: Yes, it would be through the ERC process.

Whellan: Absolutely.

Kaplan: Okay, alright.

McCormick: Did somebody get the language down?

Kaplan: Do we have some language that’ll... yeah.

Cindy Tom: Well, 1 think what Vice Chair Einhorn was saying is that maybe...
Einhorn: | think there is an anonymous complaint process.

Cindy Tom: Maybe he’s saying there are no anonymous complaints, maybe a little bit inaccurate
since...

Einhorn: There really are, it’s just...

Cindy Tom: The complaint itself wouldn’t be anonymous, it would be filed by the Commission,
but someone could send an anonymous RFP into the Commission, and the Commission has a
process where it could, potentially file a complaint on its own, related to that allegation.
Einhorn: And so it really is that there is a need for an anonymous complaint process but that no,
there should never be an anonymous complaint process that doesn’t have an... and | think that
this governs everything that we’ve been talking about, is that there needs to be due process no
matter what.

Cindy Tom: No matter where the complaint comes from.
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Sassin: Would it be possible for us to start inserting these into the document so that we could
have something that could be close to being adopted?

Cindy Tom: Well, does anyone want to make changes to 7? Do you want to go through, have
y’all gone through the actual ...

Einhorn: Is there any changes needed? | don’t think there’s any changes needed.
Kaplan: Maybe, let’s just go through the “therefore’s”, and

Cindy Tom: We’ve gone through the flowchart, why don’t y’all go through the actual language
of the recommendation?

Einhorn: So, I’ll just say...

Sassin: Add the parts that were recommended, or...
Einhorn: What was the other? Austin?

Kaplan: Yeah, do we have one that works?

Einhorn: The other ones were, no determinations of, no final determination being made by the
Auditor’s office, right?

Cindy Tom: Uh, with regard to City officials? 1 mean, the definition of City officials is very
broad, and would include quote, in 2-7, and would include folks to be considered to be
executives.

Einhorn: And | think really what we’re talking about is City executives or assistant City
attorneys. It’s that third flowchart, right? Michael?

Kaplan: Mike, would you join us here at the table and help us out as we... | appreciate that.
Whellan: I’m on your staff. You didn’t know that?
Kaplan: Michael Whellan, with Deborah Thomas.

Deborah Thomas: Are you even making a comment on anything other than Boards and
Commission members?

Cindy Tom: Yeah, when you say City officials, are you just talking about Boards and
Commission members?

Whellan: What | meant, when | said “Auditor”, I meant; my first sentence was, “to be

affirmative of anonymous complaints against City officials.” And what | meant was however you
defined your jurisdiction, which | was trying to follow, which 1 think is “City executives, or
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assistant City attorneys.” And then | think you, is that within your jurisdiction? Yeah, there it is.
It’s against “Council, persons appointed by Council, Council direct staff, City executives, or
assistant City attorneys.” That’s what | meant by City officials, although | acknowledge that
there is a definition of City Official which is broader.

McCormick: That’s why we don’t use that.
Whellan: | understand. | understand. So we’ll use these words. That’s what | meant.

Cindy Tom: So for any respondent that might be under ERC jurisdiction, is that what you’re
saying?

Whellan: If we want to use, | would say, “anonymous complaints against” this list on the first
page, against “Council, persons appointed by Council, Council direct staff, City executives, or
assistant City attorneys, will not be considered without a complaint process through the Ethics
Review Commission.” And then another sentence, “The Auditor shall not”, just to make it clear,
“the Auditor shall not make any determinations concerning Conflict of Interest”, you know, 2-7-
63, 2-7-64, “concerning Council, persons appointed...

Deborah Thomas: Not just Conflict, but the Code of, the whole thing, Article 4.

Whellan: Article 4, “shall not make determinations regarding Article 4 against these: Council,
persons appointed by Council, Council direct staff, City executives, or assistant City attorneys.”
And then | had one other one...

Cindy Tom: So, on this last flowchart which allows a Code of Ethics complaint to be filed with
the Auditor, or maybe management, or maybe HR, | think we talked about maybe striking those,
I’m not sure... against City executives, assistant City attorneys, and then the investigation
happens; it looks like the proposal - as the flowchart has it - is for that eventually go to the ERC
for final determination? Is that right, Working Group? Even though it might start out at the
Auditor?

Sassin: Yes

Einhorn: Correct

Cindy Tom: So is that in line with what you’re saying, that you don’t want the Auditor to be
able to make a final determination, theoretically this would have to go to the ERC for the final
determination?

Deborah Thomas: Those people are in two different...

Einhorn: So Michael, this is something that we changed tonight. In this process we added City
executives, or assistant City attorneys here; this is the traditional ERC process.

Whellan: Right. I like that process.
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Einhorn:  There’s also this process for complaints to be filed against City executives, or
assistant City attorneys through this process. But this process also goes here...

Kaplan: Also ultimately comes to us.
Einhorn: Which then leads right back into the old ERC process.

Whellan: And, so on behalf of any, so with regard to Boards and Commissions, just, stay right
here, which is great...

Einhorn: Only there, this is just an additional process for City executives, or assistant City
attorneys, who don’t have that Civil Service protection or are protected by some sort of labor
union.

Whellan: And if Deborah is comfortable with that, as an assistant City attorney, then I’m fine
with that, but | would point out just that you’re going to end up in a very similar situation, there’s
an investigation - I love the fact that at least you’re requiring a response and the response be
attached, and at least you’re recommending that, but then that report is issued and circulated ...
Kaplan: To us.

Whellan: To anybody.

Einhorn: But it’s a report, it’s not a determination. You’re not making a determination in that
report. It is based on the evidence found in our investigation, we believe that there are, there is
reason to believe...

Speight: It’s almost like they’ve done the preliminary hearing for us.

Whellan: | think it’s fine, so long as it’s clear that the report shall not have any findings of
guilt.” And I’m not sure - | missed that one, shame on me.

Kaplan: Help us with the language if it’s not in there. | think that’s everyone’s intent.

Speight:  It’s basically like they’re performing the preliminary hearing. Right? And the
investigation process.

Cindy Tom: Well | think maybe what he’s saying is that let’s take the one report from the
Auditor, you guys have ever seen; there might have been language in there that kind of sounded
like a final determination...

Whellan: Number 9?

Einhorn: Yeah. “For all complaints alleging violations to the City’s Code of Ethics that are

within the jurisdiction of both the Commission and the City Auditor, the Council should be clear
that while the Auditor may conduct an investigation, if evidence supports a suspected violation
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has occurred, the Auditor should refer the matter to the Commission, and they should be
empowered to determine if an Ethics violation has occurred.”

Whellan: That’s good.

Speight: | think what was confusing about this flowchart, Peter, is that the investigation looks
like it’s a separate deal, and really the investigation’s happening here.

Einhorn: The complaint comes in to them, they do an investigation.

Speight: But each of these entities

Einhorn: Each of those entities does an investigation.

Speight: The response goes to...

Einhorn: Well, and that might be a question for the Auditor’s office. Do you want Code of
Ethics violations in this flowchart all coming into the Auditor’s office as well? Speaking, | mean,
this is for City executives and assistant City attorneys; talking about Code of Ethics violations.
We were talking about that for the rank and file employees. We wanted to do away with HR and
City management and just have the Auditor doing those investigations. Should we do the same

with the other one?

Hadavi: So Code of Ethics, and the language we had originally talked about was “fraud, waste
and abuse and the Code of Ethics”.

Cindy Tom: | don’t think the ERC... do you guys want to make recommendations on fraud,
waste and abuse, or do you want to stick with your...

Deborah Thomas: Article 4.

Cindy Tom: | think probably the ERC is going to have no opinion on - no comment on fraud,
waste and abuse.

Einhorn: That’s fine. And with regards to Code of Ethics violations against, you know, I’m fine
with recommending that they all go through the Auditor’s office, and the Auditor’s office can
track them. | think that there should be a single process so there’s some clarity around that. |
don’t know what the rest of the Commission thinks about that.

Speight: 1 like the tracking system.

Deborah Thomas: | have a couple of comments.

Whellan: Are you looking at the anonymous? Because | had one other comment on the

anonymous that we didn’t include, which was if we’re going to do anonymous, and the Auditor
is going to be taking those, and then, and you’ve now clarified won’t be making a determination,

Page 19 of 27



871
872
873
874
875
876
877
878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893
894
895
896
897
898
899
900
901
902
903
904
905
906
907
908
909
910
911
912
913
914
915
916

that if there is an investigation that all facts that are gathered be shared with the ERC. If they are
going to retain and keep the witnesses name anonymous, then at least they can share all the facts.
There was some frustration related to that, as you well remember.

Cindy Tom: 1 think that speaks to this flowchart where it assumes there could be an
investigation that would eventually come to the ERC.

Einhorn: Well it does, it would come to the ERC, but I think what he’s talking about is the
details of the report which is of course what came out of the Daniela Ochoa-Gonzalez cases.
They didn’t comment on the details of the investigation. | don’t disagree with that. | think that
would probably be a deal-breaker for y’all talking about the details of your investigation.

Hadavi: Not completely so. It was the nature of the details. It was the working papers versus
the report so what we talked about in light of that moving forward all this changes is having
much more detailed reports with a lot of that information built in there so those questions
don’t...

Einhorn: That’s what it needs to be because it felt like there were a lot of determinations being
made and we couldn’t do anything with that because we couldn’t look under the hood and see —

Whellan: It was conclusory expert witness testimony without any of the back-up.
Einhorn: So it sounds like we’ll have a solution to that problem.

Whellan: And where will that be? Will that be in Rules or where is that going to be? Is that in
this recommendation? Is that in these?

Einhorn: It’s not. A more detailed report - that might be something we want put in is urging the
Council to — and I don’t even know if the Council needs to require the Auditor’s office to do it or
whether the Auditor just needs to set it as policy to do a more detailed report.

Deborah Thomas: It actually was in the Resolution from Council that precipitated this
discussion actually does specify in one of the “whereas’ or a “therefore be it resolved” that we
do need to modify our investigative report practices to include more details and those were in the
report. So not that it shouldn’t be part of you recommendation, but it was actually explicit in
there and it’s something we are working on.

Einhorn: 1think we should add something.

Cindy Tom: Specifically to help you at least with regard to this one where they do an
investigation.

Einhorn: And we’re talking just about anonymous complaints.

Kaplan: Correct.
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Whellan: Philosophically when you think about it there really shouldn’t be anything that isn’t
revealed. Everything should be revealed except for the identity, right? That’s really the way it
should be written if they’re going to withhold the identity then everything should be revealed in
terms of the facts that have been gathered, just the basic underlying facts.

Kaplan: | guess there are some personal facts that they might want to withhold. Medical
information or | don’t know.

Whellan: We’re only talking about Article 4, though. We’re only talking about ethics.

Kaplan: Oh, I don’t know. We ended up with medical information during one of our hearings
about City Council candidate forums. You never know. I’m trying to think back to last year. |
won’t get into it. It was already on the dang record. Where was 1? Anything we have to do with
receiving gifts and the Auditor looks to somebody’s — | don’t know how - but looks into
somebody’s bank account we don’t need to necessarily make people’s bank account information
public. I’m just thinking of reasonable things that y’all might withhold, but I agree that the
report needs to be fleshed out so we can see facts.

Whellan: The challenge | have — | hear what you’re saying — but if you were to add in there a
provision that said something like “and the Auditor shall use its discretion to withhold whatever
might be identifying information” well you and | know from our work with privilege everything
has the possibility of being identifying or identifiable.

Cindy Tom: The other thing is that the Auditor is a City official, the ERC members are City
officials. You know, it might be possible to share information between the two without it
necessarily being public for everyone in the world to see.

Kaplan: Yeah, and | think once we set the process in motion if we don’t see enough detail to,
yeah, we can revisit it and maybe work on solutions between ourselves.

Cindy Tom: Personal, financial information or something that could be...Peter, we’re fixing it
on here?

Einhorn: Yes. It’s just easier. That keyboard kind of freaks me out.

Deborah Thomas: So the Ordinance, if you’ll recall, the Resolution came from Council with an
ordinance framework so to the extent — so basically I’'m following that if there are, if the Council
did give the Auditor and the Law department the Manager and the ERC some flexibility, so to the
extent that there are any agreements with regard to those items, the Ordinance will reflect that.
There’s no sense in making the Council deal with something that everybody already agrees to,
but if there’s not an agreement on something then I’m leaving it as the Council sent it out. So for
instance, | understand that the Auditor and the Ethics Review Commission agree that the Council
and Council appointees stay with the ERC so the Ordinance will say it stays with the ERC, but to
the extent that you guys don’t agree about what’s going to happen with the executives I’m gonna
leave it as it was when the Council sent it out with the Auditor, just because | don’t have a way to
move it. So when you’re doing your recommendations, of course, | just want you to know that if
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there’s not an agreement I’m leaving it the way it was, the way it came out of Council. | won’t
make those changes.

Cindy Tom: And the way it came out of Council was that ERC only retains jurisdiction with
regard to Code of Ethics over Board and Commission members. Just to remind everybody.

Deborah Thomas: So the Ordinance will say Council and Council appointees because you guys
all agree on that.

Cindy Tom: There seems to be agreement that ERC will also retain jurisdiction over Council,
Council appointees, which would of course include Board and Commission members and also
other folks like direct staff, City manager. Are you in agreement about Council staff?

Deborah Thomas: Okay, so put the Council staff in there? Okay.
Cindy Tom: But on executives, where are we falling on that?

Corrie Stokes: | would say — one thing that we haven’t done is have a discussion with City
management about that piece and that’s something that obviously, | don’t want it to be the City
Auditor and the ERC agree to this without discussion with the Manager on that. So | would want
to have that discussion. 1 don’t think we’re opposed to it so — | don’t know if that makes sense
so we’re at this point neutral on it but I would want to make sure that we’ve run that by the HR
and the Manager before —

Deborah Thomas: So right now you’re neutral on the way it’s set out in here?

Corrie Stokes: | think that the process works. 1 just think that whether or not City executives
and assistant City attorneys who are not covered by Municipal Civil Service, whether they go the
Ethics Review Commission, | would say we’d be okay with that but | wouldn’t want to commit
to that without having that discussion with the Manager.

Cindy Tom: So there’s two slides that contain executives and assistant City attorneys on this.
There’s the first one where you could have sworn complaints straight to the ERC and then there’s
the last one where a complainant comes to the Auditor. The Auditor could investigate, could
issue hopefully a detailed report and then it could still come to the ERC for final determination.
Are ya’ll neutral on this slide or?

Corrie Stokes: | think that, I mean the word neutral isn’t maybe the correct characterization.
What I’m saying is | think the process works as laid out.

Kaplan: You guys will confirm with City management and then get back with Law if that’s the
case.

Deborah Thomas: Or vice-verse. As soon as | have something | will send it to you guys.

Kaplan: Great.
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Cindy Tom: Because it will be finalized

Deborah Thomas: It will definitely come out on Friday, but as soon as the minute that | have it
I will send it to you.

Cindy Tom: So the ERC has of course called this special meeting to talk about this tonight. 1
think the intent of the Commission is to make a recommendation tonight, vote on it, sort of
where they are tonight so they won’t have an opportunity to come back as a group after you guys
have had a chance to talk with management. Unless y’all want another meeting.

Deborah Thomas: But if | understand what your position is on the executives and they tell me
they’re in agreement on the position with executives then I will put that in the order.

Cindy Tom: And obviously the Commission members, after tonight, are more than welcome to
contact Council directly or attend the Council meeting on the 20" just let me know if you are
attending the Council meeting on the 20" so | can make sure to have an appointment set. So it’s
not that you don’t get to have any more feedback after tonight. Tonight is just the night y’all
have set aside to adopt a recommendation as a group, or individual advocacy if you choose, and
can continue past tonight directly as individuals.

Einhorn: So I made a couple of changes on these. It’s going to take a lot more work to actually
remove them, but | struck thorough City management and HR so from that slide and from this
slide. So that reflects the Auditor’s office is the sole entity to be investigating Code of Ethics
complaints and we should define that in our Resolution. It goes to Council and I guess we define
that as Article...

Cindy Tom: Article 4, Chapter 2-7.

Einhorn: So here’s what | put in. | added another number paragraph after paragraph 7; it talks
about anonymous complaints. It says, “The Commission urges Council to require that the
Auditor’s office” and requires might not be the right word “requires that the Auditor’s office
expand the amount of detail and whenever possible use plain language in investigative reports to
ensure clarity to third parties. This is to ensure that the Commission can reasonably use the
report as the basis for a preliminary hearing.” I’m not completely married to that language.
Kaplan: | think it’s snappy.

Einhorn: Part of that was drawn directly from Council’s resolution.

Corrie Stokes: We’ve actually already been directed to do it and are already in the process of
implementing it. We are very comfortable with that language.

Kaplan: So Cindy’s retyping this in her version. This is what we are thinking about maybe
taking some action on?

Einhorn: Yes. Did we change anything in seven? We left seven alone, right?
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Kaplan: | left seven alone instead of clarifying it in eight. Does that address your concerns with
regards to that?

Whellan: | still think for clarity purposes because if there is going to be an anonymous
complaint against Council, persons appointed by Council, Council direct staff, City executives or
assistant City attorneys we should say it will not be considered without a complaint process with
the ERC.

Einhorn: But this process doesn’t involve the Auditor’s office at all so there would be no
Auditor’s report.

Corrie Stokes: Well, you gotta carve out these guys for a second.
Einhorn: 1 guess that’s true.

Cindy Tom: What about — does number two help with that? Where it says sole jurisdiction?
And also one is Mayor and Council and two is about officials appointed by Council.

Whellan: So there still can be anonymous complaints, though, is what you’re presuming with
regard to people covered by the Commission in one and two.

Einhorn: There can technically still be anonymous complaints under this, but the anonymous
complaints would never be investigated by the Auditor’s office under this procedure that’s being
envisioned. They would forward the anonymous complaint or | guess someone could
theoretically anonymously complain to Cindy.

Cindy Tom: Your email addresses are online, but | don’t know if anyone would know how they
could do that anonymously. | guess they could do an anonymous voicemail.

Einhorn: They could theoretically anonymously leave a voicemail with our staff.
Cindy Tom: But there’s no anonymous reporting hotline that the ERC maintains.
Einhorn: But your number’s on the ERC website. Right? Your phone number?

Cindy Tom: Yes. Sadly, yes.

Einhorn: Somebody could call Cindy’s phone in the middle of the night, leave a voicemail. No
name, no return phone number.

McCormick: No caller ID?

Cindy Tom: | think my voicemail tells me where it came from, but if they had a blocked
number or something it wouldn’t —
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Einhorn: But then that wouldn’t go through the Auditor’s office. There’d be no Auditors office
report. It would come to us and we would have to decide how to handle that.

Cindy Tom: And there would be a hearing on an anonymous complaint. It would be a hearing
on a complaint initiated by —

Kaplan: Before it was ever a preliminary hearing it would be an agenda item on a special called
meeting where we discuss that we received this.

Whellan: The process would — yes.
Einhorn: If the process is public in that case.
Cindy Tom: Am I not addressing your concerns with one or two?

Whellan: Yes, it’s there, one and two. I’m telling you if somebody just picks this up and reads
this it’s unclear in my opinion. Maybe there’s a way to emphasize that one and two, that there
can be anonymous complaints for one and two, but that process will still be done through the
ERC without any Auditor involvement. Because you’re asking - anonymous complaints are
important and you’re urging the Council to give consideration - | think you can still provide a
little bit of direction by saying anonymous complaints will not be handled by — anonymous
complaints against this group: Council, persons appointed by Council, Council direct staff, City
executives or City attorneys will not be handled by the Auditor.

Corrie Stokes: The report would still come to the ERC, but the anonymous complaint would be
investigated by us for executives and assistant City attorneys.

Einhorn: The only time an anonymous report from an anonymous complaint would come to the
ERC would be for City executives and assistant City attorneys.

Whellan: And, again, for clarity purposes | would, and it’s a simple sentence because you’re
asking them to give careful consideration to clarify that anonymous complaints against Council,
persons appointed by Council, Council direct staff shall not go to the Auditor and will be
considered to be ERC process.

Einhorn: In number two we do say for the same reasons the Commission should retain sole
jurisdiction over all officials appointed directly by the City Council, including but not limited to
City manager, City Auditor, Municipal Court judges, City Clerk, Boards and Commissions
appointees and direct Council staff.

Whellan: The Auditor will have no input with regard to two.

Cindy Tom: Right. The sole jurisdiction — do you think they need to say something affirmative
about the Auditor not — you know they have sole and the Auditor has no jurisdiction over —

Einhorn: 1think we would say that if there was a disagreement -
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Cindy Tom: And | think the Ordinance is going to explicitly state that the Auditor may not
investigate Code of Ethics violations by those people.

Einhorn: If there was disagreement about that | would think we should make that more explicit,
but since there seems to be pretty clear agreement on that | don’t feel the need to add words for
that. 1 don’t know, what does everyone else think?

Cindy Tom: | agree.

Kaplan: | think number two is clear. So, where are we?

Cindy Tom: I added language. Did I type that correctly? Can anybody read this? Does it need
to be bigger?

Einhorn: So get rid of Human Resources and Management in number five and then on number
six take Human Resources out of there. And then I think, Cindy, I’ve actually found a use for

our “whereas’.
Cindy Tom: Exciting. What are you going to do?

Einhorn: I’m going to say whereas the issue of jurisdiction for determination of violation of the
City of Austin’s Code of Ethics and then in parentheses we say “defined as.”

Cindy Tom: Do you want to say “defined as” or do you just want a parenthetical?

Einhorn: Do we know what the convention for our recommendation number is? Is it just the
date?

Cindy Tom: It should be 2014 and then 11 and then whatever today’s date is.

Einhorn: Are there dashes or anything like that?

Cindy Tom: Dash 001. Is the intent for the recommendation to include the enclosures?
Einhorn: Yes, please. The corrected flow charts please.

Cindy Tom: Does the recommendation textual language reference the flowcharts in any way?
Should it? No? No.

Einhorn: If the Chair is ready for a motion?
Kaplan: 1I’m not sure I am, but I guess we’ll speed things up. So we have motion for approval
of resolution with the attachments and all the changes by Einhorn, second by Speight. Further

discussion? Hearing none, we’ll have a vote. All those in favor?

Everyone: Aye.
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1192  Kaplan: Passes unanimously. Thank you to everyone for all your hard work.

HiH
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