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May 14, 2014

Kenneth J. Mory, Austin City Auditor VIA HAND DELIVERY
OFFICE OF THE CITY AUDITOR

3701 Lake Austin Blvd., 2" Floor

Austin, Texas 78703

RE: Inaccurate City Auditor’s Report on Allegations Involving a Zero Waste Advisory
Commissioner

Dear Mr. Mory:

I write this letter on behalf of Texas Disposal Systems (“TDS”) to express -- as did the
Ethics Review Commission at its April 29, 2014 meeting -- great frustration in the way in which
the City Auditor’s office has treated Ms. Daniela Ochoa Gonzalez, a former Zero Waste
Advisory Commissioner. See attached transcript of the Ethics Review Commission agenda item
discussion.’ I am also concerned about the direct impact upon TDS and its reputation, as a result
of your inappropriate investigation, reporting, and distribution of your April 18, 2014 City
Auditor’s Integrity Unit (“CAIU”) Report (“Report”). The reputation of TDS is a highly valued
asset of the company and TDS seeks your immediate withdrawal of the Report and the issuance
of a clarifying statement, as discussed herein, to mitigate the false allegations in the Report.

The City Auditor office’s handling of this matter was riddled with failures, most notably
including:

o the failure to properly apply the City Code;

. the failure to notify Ms. Ochoa Gonzalez or TDS of findings in advance of
publication;
o the failure to provide Ms. Ochoa Gonzalez or TDS a copy of its Report, before its

distribution, to allow an opportunity to present the facts of the matter;

o the failure of the City Auditor’s office to notify Ms. Ochoa Gonzalez or TDS of
the Ethics Review Commission meeting at which the Report was going to be
discussed; and

o the City Auditor’s failure to have a representative attend the Ethics Review
Commission meeting, at which the commission was to consider filing its own

! The April 29, 2014 Ethics Review Commission Agenda Item 4.b. was entitled “City Auditor’s Integrity Unit
investigation reports generally, including Report on Allegations Involving a Zero Waste Commissioner and possible
action by Ethics Review Commission to file a complaint on its own initiative.”
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formal complaint against Ms. Ochoa Gonzalez. See April 29, 2014 Ethics Review
Commission Agenda Item 4.b., Footnote 1.

The improper actions of the City Auditor’s office have resulted in real and significant
harm. The distribution of the flawed Report and City officials’ reliance on its purported validity
resulted in requests to Ms. Ochoa Gonzalez to resign from the Zero Waste Advisory Commission
(“ZWAC”), which she did. The flawed Report also caused an article to be published in the April
29, 2014 Austin American-Statesman that contained inaccurate information against Ms. Ochoa
Gonzalez and TDS. The day after the newspaper article was published in the Austin American
Statesman, Ms. Ochoa Gonzalez was asked to resign from her employment, which she also did.
TDS did not know about the Report until April 28, 2014, when TDS was contacted by an Austin
American Statesman reporter requesting a quote for the story being written that same day. The
City Auditor’s office should be ashamed with the way it has mismanaged this so-called
“investigation” and its submittal to the Ethics Review Commission for disciplinary action.

This flawed Report is scheduled for discussion at the May 14, 2014 ZWAC meeting
(Agenda Item 4.a.). TDS requests that you attend this meeting to respond to this letter. TDS
strongly urges you to take this opportunity to formally withdraw the inaccurate Report, cease
publishing false statements about Ms. Ochoa Gonzalez and TDS, and rectify the injustice your
office has caused to Ms. Ochoa Gonzalez with a written apology and clarifying statement.

Background

On April 18, 2014, the City Auditor’s Integrity Unit (“CAIU”) released a report
containing accusations against Daniela Ochoa Gonzalez for allegedly violating conflict of
interest City Code provisions. Ms. Ochoa Gonzalez did not violate the conflict of interest
ordinance because she did not have a “substantial interest” in TDS nor did the agenda items cited
by the City Auditor have a “direct economic effect” on TDS as required by the Code of Ethics.

Instead of analyzing Ms. Ochoa Gonzalez’s conduct based on the specific requirements
set forth in the City Code, the City Auditor reportedly relied upon an anonymous tip in a highly
competitive business to then make assumptions, which led to reckless conclusions. For example,
without ever speaking to someone from TDS about the Report, the City Auditor assumed that
Ms. Ochoa Gonzalez had a “substantial interest” in TDS during all three ZWAC meetings in
question and that the ZWAC agenda items were “TDS agenda items” just because a TDS
representative spoke on the item; however, that is not the standard under the Code. We believe
the CAIU Report mischaracterized agenda items as “TDS agenda items” to further the Report’s
purposes of promoting an inaccurate narrative and damaging the reputations of both Ms. Ochoa
Gonzalez and TDS.

In her “Concise Response to the Report on Allegations Involving a Zero Waste Advisory
Commissioner,” Ms. Ochoa Gonzalez wrote that the CAIU report failed to mention the
following: “In several instances before and during my tenure on the Commission, I sought
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guidance from several members of the City staff (Austin Resource Recovery and others) on the
ethics rules. In these discussions I also disclosed that I was providing consulting services on
waste management issues, including waste assessment and education services to Independent
School Districts under a contract to waste haulers. Based on these discussions, I was led to
believe that the educational nature of my work performed at schools pursuant to the TDS contract
would not subject me to disclosure or recusal requirements.” See attached. We are unaware of
any follow-up investigation performed by your office concerning the advice City staff provided
Ms. Ochoa Gonzalez.

Elements Were Not Met: No Violation of the Code of Ethics

The CAIU cited Ms. Ochoa Gonzalez’s conduct at three ZWAC meetings (involving a
total of 4 agenda items): February 13, 2013; April 10, 2013; and August 14, 2013. The CAIU
claims Ms. Ochoa Gonzalez violated City Code Section 2-7-63, “Prohibition on Conflict of
Interest,” and City Code Section 2-7-64, “Disclosure of Conflict of Interest,” at these meetings.

Pursuant to these Code provisions, in order for there to be a violation, the vote or decision
must borh (i) “affect” an entity, which means that the entity is “reasonably likely to be subject to
a direct economic effect or consequence, either positive or negative” as a result of the vote or
decision, and (ii) the City official participating in that vote or decision must have a “substantial
interest” in the affected entity at the time of the vote or decision. The City Code is careful to
state that “[a]ffected does not include those persons or entities who are subject to an indirect or
secondary effect from official action.”

No “Substantial Interest” Existed For 2 of the 3 Meetings

If the CAIU had actually done research rather than merely making unwarranted
assumptions, the City Auditor would have discovered that Ms. Ochoa Gonzalez did not have a
“substantial interest,” as that term is defined in Section 2-7-2(10), in TDS on the dates of two of
the meetings. An actual investigation therefore would have eliminated the need for any further
inquiry concerning two of the three meetings, and two of the four agenda items.> Ms. Ochoa
Gonzalez did not meet the substantial interest test until at least April 17, 2013. On that date Ms.
Ochoa Gonzalez exceeded the $5,000.00 threshold in professional fees that a contractor must
receive before having a “substantial interest.”

2 «gubstantial Interest” can also be triggered by other inapplicable means such as five percent ownership in the
voting stock, shares or equity of the entity. Furthermore, based on Ms. Ochoa Gonzalez’s representation of
household income under Texas law, the ways of triggering a substantial interest are inapplicable or have a higher
threshold that was not reached in this case until after April 17, 2013,
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Ms. Ochoa Gonzalez received funds from TDS for instructing AISD school children how
to sort waste products for recycling and composting as follows:

Date Payment Subtotal
March 5, 2013 $2,791.25 BT 23
April 17,2013 $2,378.75 $5,170.00

These dates are significant for triggering the requirements of the City’s conflict of interest
provisions. The first two agenda dates complained of by the CAIU occurred before April 17,
2013, the date Ms. Ochoa Gonzalez first attained the “substantial interest” status. Therefore, it is
impossible for Ms. Ochoa Gonzalez to have violated the City conflicts of interest ordinance at
the ZWAC meetings held on February 13, 2013 or April 10, 2013. The failure to ascertain when
Ms. Ochoa Gonzalez reached this threshold is a fundamental flaw in the CAIU’s Report. The
City Auditor’s disregard of this threshold requirement and these dates reflects the City Auditor’s
reckless disregard for the truth, and apparent eagerness to publicly and inappropriately smear the
names of Ms. Ochoa Gonzalez and TDS.

The Agenda Items Did Not Have a Direct Economic Effect on TDS

The other key test in the City’s conflict of interest ordinance is whether the subject matter
of the vote or decision has a “direct economic effect” on TDS. The CAIU assumed that, if TDS
commented on an issue, then there must be a direct economic effect on TDS. This assumption
resulted in an incorrect analysis and erroneous decision by CAIU on each and every agenda item.

The ZWAC agenda items at issue in the CAIU’s report were not directly related to TDS:

February 13,2013 “Discussion and Action — URO Phase 2 Ordinance”

April 10, 2013 “Discussion and Action — Austin Energy Waste Disposal Contract”
August 14, 2013 “Discussion and Action — Special Events Ordinance”
“Discussion and Action — URO Data Collection and Reporting
Contract”

February 13, 2013 Agenda — Universal Recycling Ordinance (“URO”) Phase 2 Ordinance

The February 13, 2013 URO Phase 2 Ordinance amendment agenda item reviewed
several proposed amendments to the URO, so that recycling requirements could expand to all
applicable properties in Austin by 2017. These amendments included requirements that certain
property owners, who were already subject to recycling initiatives, submit an annual recycling
plan to the City; clarification that recycling does not include waste-to-energy processes,
- placement in a disposal facility, or use as daily cover in a disposal facility; and revision of the
description of property owners subject to the URO requirements. TDS’ representative suggested
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a modification to the definition of composting facilities to require that such facilities have all
required governmental authorizations. See attached transcript of the agenda item discussion.

These and other changes to the URO did not have a direct economic effect on TDS and to
suggest otherwise is just silly. In fact, it would even be tenuous to suggest “an indirect or
secondary effect” from ZWAC action on the URO — Phase 2 Ordinance amendments. As noted
above, Ms. Ochoa Gonzalez also did not meet the threshold for the substantial interest test on
this date, and the issue was not a “TDS agenda item” as alleged in the inaccurate Report.

April 10, 2013 Agenda — Austin Energy Waste Disposal Contract

The April 10, 2013 agenda item was to approve the award of a contract for the disposal of
Austin Energy generated waste to Republic Waste Services of Texas. The recommendation was
made after a bid process. During that bid process, TDS’ bid was not considered because in City
staff’s opinion it was ineligible due to an incomplete bid. TDS protested having its bid ruled
ineligible and objected to City staff’s refusal to rebid the contract under the circumstances. TDS
believed its bid provided the best option for the City. See attached transcript of the agenda item
discussion and the TDS handout presented to ZWAC.

But the issue of TDS’ ineligibility or rebidding the contract was not before the ZWAC in
this agenda item. The only item on the agenda was the contract with Republic Waste. There was
no option to select TDS and, therefore, the agenda item had no direct economic effect on TDS.
And, as previously mentioned above, Ms. Ochoa Gonzalez did not have a substantial interest on
April 10, 2013, so her participation in the deliberations (she did not vote) could not violate the
conflict of interest provisions, and the issue was not a “IDS agenda item” as alleged in the
inaccurate Report.

August 14, 2013 Agenda—Special Events Ordinance and URQO Data Collection and
Reporting Contract

The items on the August 14, 2013 ZWAC agenda, on their face, have no direct economic
effect on TDS and were not “TDS agenda items,” as alleged in the inaccurate Report. The
Special Events Ordinance required event organizers to provide details about the waste
management and recycling activities during an event. The burden under the ordinance is on the
event organizer to submit a permit application for the event describing how it will manage the
waste and recyclables during the event. See attached transcript of the agenda item discussion.

The other item on the August 14, 2013 agenda was the award of a contract to Emerge
Knowledge and Design, Inc. for a web-based data collection and reporting system for Austin
Resource Recovery. TDS is not in the business of writing software and its only interest in the
item was to ensure any confidential information of TDS that is collected be protected from
disclosure. See attached transcript of the agenda item discussion.
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None of the four agenda items described above had a direct economic effect on TDS.
Any effect on TDS would be the same as on any other entity in the waste services and recycling
business and, at best, would constitute “an indirect or secondary effect,” which does not qualify
as a violation of either Section 2-7-63 or 2-7-64 of the Code of Ethics. No entity in the waste
business was assured of any financial benefit associated with these agenda items, with the
exception of Republic Waste Services of Texas because of the award of the contract with Austin
Energy. Had the Austin Energy contract been rebid, either Waste Management of Texas or
Republic Waste Services of Texas could have also qualified as a bidder, and a separate agenda
item would have been posted at a later date to award that new bid. Ms. Ochoa Gonzalez’s
participation in the discussions and voting did not violate the City’s conflict of interest rules
because of the lack of direct economic effect on TDS. Furthermore, she reported that she had
been advised by the Director of the Austin Resource Recovery Department that her consulting
work with a local hauler involving public schools educational programs would not constitute a
conflict of interest. See Ms. Ochoa Gonzalez’s attached statement.

Conclusion: City Auditor Needs to Retract Its Report, Update Its Investigation
Techniques, and Apologize to Ms. Ochoa Gonzalez and TDS.

As noted above, Ms. Ochoa Gonzalez has been unjustly forced to resign from both her
job and as a ZWAC commissioner, as a result of the publication of this inaccurate Report.
Regardless of whether the CAIU Report is now moot because of her resignation from ZWAC, the
fact that it exists in the public record with inaccuracies that have had a direct effect on Ms. Ochoa
Gonzalez’s life, should motivate the City Auditor’s office to retract the Report and provide a
written apology to Ms. Ochoa Gonzalez, which she can use to try to repair the reputational
damage your office has caused with its sloppiness and recklessness. TDS requests a formal
withdrawal of the inaccurate Report and a statement clarifying that the referenced ZWAC agenda
items were not “TDS agenda items” as alleged by the Report, and that TDS did not
inappropriately influence the discussion or the vote involving these issues before ZWAC.

TDS would ask that your office use this mistake with Ms. Ochoa Gonzalez’s case as a
learning opportunity to improve and update its interpretation of City Code, and its investigation
techniques, especially with anonymous tips.

TDS would also request that your office provide a report to City Council to allow the
public to comment on the investigation process and methodology that your office will undertake
in the future. The City Auditor must proceed with caution in its investigations, especially ones
initiated from anonymous tips in which the accuser is unwilling to face the accused.

Moreover, the City Auditor’s interpretation of City Code in this situation is startlingly
broad and could have wide-ranging implications. The Code’s ethics rules apply to “City
Officials.” Many persons who fall under that defined term are involved in industries that are
relevant to boards and commissions on which they sit, such as engineers serving on the Planning
Commission or the Environmental Board. Under the City Auditor’s interpretation, these persons
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are in jeopardy of a determination that they violated the City’s Code of Ethics, if it is later alleged
that an item they discussed or voted on indirectly benefitted their client, employer, or spouse, and
if they have received (or may in the future receive) more than $5,000 in connection with their
employment within the previous 12 months. This overly broad interpretation would certainly act
as a disincentive for people with relevant expertise to serve on boards and commissions, even
when no actual conflict exists — a result that is undesirable and that does not further the
legitimate goals of the Code of Ethics.

Respectfully submitted,

GRAVES, DOUGHERTY, HEARON & MooDy, P.C.

o AL UL

Michael J| Whellan

MIW/pd

¢éch Mayor and City Council
Zero Waste Advisory Commissioners
Marc Ott, City Manager
Director, Austin Resource Recovery
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Ethics Review Commission Transcript, April 29, 2014: Item 4B

Austin Kaplan: Next agenda item, next order of business is, | want to move to 4B again with your
permission skipping over a few of the other things, this is the city auditors integrity to investigation
reform generally -

Donna Beth McCormick: Could you take the baby out, please

Austin Kaplan: —including report on allegations involving a zero waste commissioner possible actions
by any Commissioner to file a complaint on its own initiative

D. Ochoa-Gonzalez: And they are mentioned all in your packets, after the financial statement

Austin Kaplan: Unless it’s really bothering anybody | think we are okay, we’ll be okay with the baby as
long as...

D. Ochoa-Gonzalez: It's ok

Donna Beth McCormick: Well it’s bothering, it’s a bit distraction, I'm sorry.

Mitchell Harrison: | imagine you are talking about him-

Donna Beth McCormick: Uh-huh, yeah, because it’s a big distraction with the noise for me, I'm sorry.
Mitchell Harrison: Ok, what was your request?

Donna Beth McCormick: You could just wait outside or have somebody take the baby I think.
[Mumbling]

Austin Kaplan: I’'m sorry. | apologize.

Cynthia Tom: Did he want to...was he signed up for speaking?

Austin Kaplan: Yes, he is signed up to speak.

Donna Beth McCormick: Ok well then maybe we can do something, but it is a big distraction.

Cynthia Tom: Daniela is saying that she thinks that, that’s your husband right? That he was planning to
donate his three minutes to her.

Donna Beth McCormick: Oh, ok.
Austin Kaplan: Ok, and that’s fine.
Cynthia Tom: Is that alright with you?

D. Ochoa-Gonzales: Do you have a copy of the email | sent? If not I'll have to share it.
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Cynthia Tom: Yeah, it should be in your packets.

Austin Kaplan: | think Commissioners all have copies, just before we roll into it so this is 4B and it is also
item...oh never mind.

Several Commissioners: It’s just 4B.
Austin Kaplan: Okay and you have the backup information in your packets.

Cynthia Tom: And what you have in your packets, | think, the second thing it’s what she is discussing in
her email and concise response to the report and allegations of involving the Zero Waste Advisory
Commissioner dated April 28, 2014 at the top? Does everybody see it?

Commissioners: Yes.

Cynthia Tom: And there is some other materials related to this item also in your packet, confirmation
should be in there at least one, maybe more than one. And a copy of the audit report in which all of you
received by email directly from the auditor last week or the week before. Everybody have everything?
Great, let me see...

[Mumbling]
Donna Beth McCormick: April 18™?
Cynthia Tom: Yeah, that’s the date of the auditor’s report investigation that ya’ll were emailed.

Commissioner Austin Kaplan: Everyone have all the forms? Thank you so much for coming to speak
with us. | am going to put the timer on. | think you got six minutes - no nine minutes total, yeah.

D. Ochoa-Gonzales: Thank you, Commissioners, good evening, and again thank you for this opportunity.
As you serve here voluntarily, | was also serving voluntarily at the Zero Waste Advisory Commission.
This was my first tenure in such a role. | have a true passion and life commitment to contribute to the
public good and environmental topics especially the ones that pertain to the ZWAC Commission. | gladly
dedicated much volunteer time for the city without any expectation of gain and without any improper
motive. | highlight that | do not believe that | have violated the conflict of interest rules, the reports and
actions of the city auditor’s integrity unit were deeply flawed for various reasons but | want to highlight
the main five here today. The report ambiguously condemned me for violating conflicts of interest
without adequately examining two factors that require to determine the existence to the conflict of
interest: substantial interest and likelihood of causing direct economic consequence on the interested
party. Glaringly, the report did not even discuss if or how my participation in the commission meeting
had likely direct effects on Texas Disposal Systems. Oh that was number one, so I'll try to be clear. The
number two is that the only matter brought to the commission which had a direct economic effect on
TDS, which is the abbreviation for Texas Disposal Systems, in this matter | abstain from voting and even
though the report determined that | violated the conflict of interest. Number three; is that the City
Auditors Integrity Unit completely ignored the process expressly established in the City code for conflict
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of interest, and recusal complaints. And number four would be, that in addition to these irregularities in
the report the Auditors Integrity Unit then widely, and in my belief prematurely, disseminated the
report and make it very, you know, public, to many people that, you know, they share the report with,
disregarding the harm that this will cast on me.

Number five is the way that this was handled, you know, the entire process from the Auditor’s Integrity
Unit, has seriously tramped, just tramped my basic due process rights. And now | have been effectively
kind of tarred and feathered by these improper actions which have resulted irreparably in harm to my
reputation. | have provided you a document with further information on these matters. Certainly, while
it is important to ensure transparency and ethics in the policy making process, the City Auditor’s
Integrity Unit must be held to a basic and minimal responsibility to ensure accuracy on its reports prior
to irreparably injuring a person’s reputation.

You know, the act of public participation in the government’s process is one of Austin’s strengths and
contributes to the vitality of our city. It’s an honor to be part of one of the boards, especially for
someone like me that comes from central Mexico, where there is not a democratic process that has
such a participatory community, so | really appreciate the opportunity to be on one of those boards. And
| consider it a great class, you know, better than going to grad school.

The City, and all of us, have a duty to ensure that citizens will volunteer their time and that the City treat
them fairly and respectfully, and that they are provided adequate support.

So, in conclusion, | respectfully request that, first, the inaccurate, incomplete, improper disseminated
report of the CAIU Unit be publicly withdrawn. Second, that my name be cleared of wrongdoing; and
third, that the City spends more time providing volunteers adequate ongoing support on the Conflicts of
Interest rules. That they conduct - instead of conducting one-sided persecutions. Thank you.

Austin Kaplan: So this is brought to our attention, and if it's okay with you, | just wanted to have you
here, and we can kind of discuss this in a group, perhaps. This was brought to our attention when we
were all emailed this report from CAIU on late Friday. We were given it individually, all of us
commissioners, as was Council, and some other folks, was the first time that | was aware of it, and |
think that any of us were aware of it. When we saw it, obviously because of the nature of the
allegations in the report | felt compelled to put it on the agenda to at least discuss here in the
Commission, and the reason for that is usually we’ll get complaints from individuals about other
individuals; in this case it became, we became aware of a conflict of interest, a potential conflict of
interest situation through other means, and we actually have the ability as a commission, to file our own
complaint kind of sua sponte, and to have our own investigation. And so that’s why we had to put it on
the agenda. But | do want to talk about kind of where we are in the process and where you are in the
process and see what we want to do as a commission given all of that. | do want to kind of address the
three things that you, the three actions that you requested. And | know we have a written statement
from you on the same thing. One is that this report is that the city auditor’s integrity unit report be
publicly withdrawn unless there is something | don’t know we as the commission don’t have any ability
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to do anything about that. There is no action that we can really take on that. The second piece that your
name be cleared - because of the allegations here, and I'll defer to my fellow commissioners who may
see it differently, but | don’t think that we really have the ability to do that either. We can hear
complaints about conflicts of interest and violations of city policies and we can issue a result that there
is no violation but we can’t kind of issue the all-clear, | don’t know a good way to put it but we can’t do
that for you, we can’t clear someone’s name all we can do if we go through a process is to find that
there is no violation but of course if we do go through a process we can also find that there was a
violation. The third piece is something that we can do and hopefully we are doing an ok job of it but
maybe it’s something we can do better on and that is to make sure that all boards and commissioners
are well aware of conflicts of interest rules and aware of that they are enforced or hopefully are
enforced pretty vigorously and you know there is a training packet that HR and the clerk worked really
hard on, there is training that every board commissioner goes to when they are brought on to the board
there is also reoccurring training that happens but maybe it’s something that we can look into and even
kind of beef up or emphasize in the conflicts of interest sessions on these trainings just so that the rules
are, the rules of the roads, are really clear for everybody.

So one thing, so those are the three sort of action items that you had in mind but the, | guess what’s
important to us is...so what’s your current status with respect to Zero Waste Advisory Commission?

D. Ochoa Gonzalez: Well this report also came to the attention of the City Manager, Mike Martinez,
Chief of Staff, and you know it’s such a big statement that immediately after receiving the report he
asked for my resigning and so | did because | believe that you know we are all here willing to represent
someone in a good relationship. So if he didn’t want me there the most appropriate thing was to resign
so in that email that | sent you | resigned.

Austin Kaplan: Ok- so | think that is important for us is that we are trying to decide what we want to do.
| think that in terms of our - the sanctions that we can impose at the end of a process the most serious
sanctions essentially in this situation, unless | am missing something would be recommendation for
removal from position so...

Dennis Speight: Which is moot at this point.

Austin Kaplan: Which is moot at this point. And so you know, we can, of course, we are not, | don’t
think there is anything stopping us from going through our process, but if we were going through our
process and have a negative finding we would end up right where we already are today. So | think it is
something to keep in mind. Any other thoughts about any of what we kind of just been discussing from
other commissioners?

Velva Price: Well, | just wanted to ask you, when you were going through with your email and your
response, is it your position that you were never contacted by the auditors to be able to give, | guess, a
response to the fact that they are investigating? You weren’t aware of it until and | think your email
says until you got a call from somebody in Councilmember Martinez’s office?

D. Ochoa Gonzalez: Yes, so | was first called to be interviewed and, | did interview for them.
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Velva Price: So the auditor did interview you?

D. Ochoa Gonzalez: Yes, but in that interview they didn’t give me —oh, | am sorry | didn’t mean to
interrupt.

Velva Price: Oh | interrupted first, so you first.

D. Ochoa Gonzalez: Thank you. They didn’t give me any chance to provide any evidence so | could
have brought the copy of my bank statements or provide some financial information and | wasn’t given
that choice or just to provide my evidence. That was back in like early January or late December and so
once they came to this conclusion they never contact me back to try to, you know say we are going to
grab this ad do you have anything to add to these and the reports itself doesn’t say you know how if |
do, you know | get influenced by TDS now. To the best of my ability | read that training three times and
those ethicals you know back in the first training time that | have to be ready to be a ZWAC member and
then once the situation arose and |, English is my third language, but | am very clear especially as | am
reviewing it now so specifically that | have not violated the conflict of interest because of the various
specific, you know, details that it says there whether it’s a substantial interest or not. So | started my
work with TDS at the same time and | was very remotely related to the company itself as | was the third
party between those independent school districts, which are also an independent entity and TDS as a
provider of a service to the school district. So it was the arrangement between them that they wanted a
neutral part to come and visit the schools and make an assessment of the operation to also provide
feedback of service improvement needs from this company TDS. And that is what | did. | was never
presented physically at that office or involving in any of the decisions that that office, you know, would
pertain.

Velva Price: But two things, one is, so you were told by the City Auditors office that they were
investigating a complaint. So you were aware of that and you had a chance to interview with them. |
just was worried that basically they did the investigation without getting your own input | guess that
what | am hearing is they did get some input but you’re thinking that maybe they should have come
back and got additional information from you.

D. Ochoa-Gonzalez: | was very willing to participate in the investigation because | was very troubled
myself, you know, and at that time | attended that interview but | didn’t believe that that was going to
be it. | openly shared all my responses with them. They didn’t ask all the questions though. And at that
time | asked the City Manager, | mean the City Council Manager, Andrew, back in January, if he wanted
me to resign at that time, and, you know, this situation has been brought to their attention, and he said
that the regular procedure on these cases was that that was going to come to this Commission and
there might be even public hearings, but | as clear then as | am now, | don’t believe that | have a conflict
so that | should have, you know, more likely if | was going to come out clear, then | actually should have
continued attending those meetings. Unfortunately, the result of the report wasn’t there.

James Sassin: | have a question, Chairman Kaplan; do you have any notion why it didn’t come to us
before it went to the Auditor?
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Austin Kaplan: That’s a fair question, and | do not. My understanding is that...

James Sassin: | mean, what triggered this? Does anybody know?

Austin Kaplan: Is there anyone from the Auditor’s office here?

Cynthia Tom: | don’t believe anyone from the Auditor’s office was able to attend. | did speak with a
couple of folks from the Auditor’s office; one person today, and one person a couple of weeks ago when
y'all first got the report. My understanding, although the Auditor is willing to send a representative to
your next meeting, if you would like, to kind of give y’all an overview of what the Integrity Unit does,
how they receive complaints, sort of their investigative process, so you all are more aware of it. | only
know a little bit about it, but my understanding is that the City has an anonymous kind of complaint line,
and there’s a phone number, and | think maybe there’s also a way to submit complaint online
anonymously. Those complaints, | understand, go to the Auditor’s office, specifically to the Integrity
Unit, which is the one that produced the report. The Auditor’s jurisdiction should be that, would be
totally separate from the Ethics Review jurisdiction, so, for example, if someone wanted to make a
complaint, generally the Auditor, sometimes in the law department people will call us... the Ethics and
Compliance team’s function is to give training, and to give perspective advise. So if someone calls and
says, “Hey, | don’t know if | can do this. Can you help me work it out?” under City Code, the law
department will help with that. If somebody called the law department and said, “Somebody did
something and | think it was wrong.” The law department doesn’t investigate that. The law department
will forward those complaints, or reports, to either the Auditor’s office for the Integrity Unit to
investigate, or the Human Resources/Employee Relations office to investigate - sometimes to both. So if
someone wanted to make an anonymous complaint, they can’t really do that with Ethics Review
Commission. The way your procedures are set out, the complainant has to come here, they have to put
their name on the form, they have to swear to it, they have to come and make a presentation in front of
a hearing...

Dennis Speight: And that’s the way this one came in, it was an anonymous complaint?

Cynthia Tom: This one, | don’t know if it was anonymous, but | know that the Auditor’s has a complaint
line which is anonymous, so it is possible.

Dennis Speight: But they can also self-start an investigation... | don’t know how they would know to do
it.

Cynthia Tom: | don’t know if the Auditor would start these types of investigations without some sort of
outside information; but definitely, if you guys would like, a representative of the Auditor’s Integrity

Unit to come to our next meeting —

Velva Price: We definitely would.
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Cynthia Tom: - they said they would be able to come and give you a better idea than | can of how these
types of investigations get started. But they’re jurisdiction is totally separate from yours. So they have
the authority to do reports, to hear complaints. You don’t necessarily see it. This time they chose to
share it with you. They may do investigative reports involving conflicts of interest or other ethics
violations that y’all have never seen. If you want to see those, a representative of the Auditor’s office
told me they might be willing to share more, but in some instances, you know, there might not be a
need for both the Auditor to investigate and for y’all to have a hearing. It’s kind of parallel tracks.

Peter Einhorn: | would like them to come next time. And you can express to them that Commissioner
Einhorn is frustrated they are not here tonight. Because this is pretty ridiculous that they brought this
...this is the one they bring to us and then they don’t even show up? That’s annoying to me.

Cynthia Tom: | don’t know that the Auditor... I’'m not interpreting this report from the Auditor as the
Auditor filing a complaint... | think they send it to you, sort of, as an FYI.

Peter Einhorn: I'd also like to see what other reports like this they’ve done, that are...
Donna Beth McCormick: Is there something that raises a red flag... that...
Peter Einhorn: Yeah, why this one?

Dennis Speight: | understand they provided this to us as courtesy, but | assume they also knew we put it
on our agenda.

Cynthia Tom: | let the Auditor’s office know that it was going to be on the agenda. | double checked
with him that they considered the report to be public information, and it was okay to post it as backup
online. And they said, “Yes.” He is out of town right now, which may be why he’s not here. But | did
speak with someone else from the Auditor’s office today, and | said... and he said, “Do you need more
information from us tonight, do you need us to come?” And | said, “You’re welcome to come if you're
able. If you’re not, then | understand.” But at that time | didn’t have a request from anyone for the
Auditor to come, so... if | had, and | told him “Yes”, the Chair, or the Vice Chair, or one of the
Commissioners has asked that you be here,” then they might...

Peter Einhorn: | didn’t know | needed to ask. | would have thought it would have been in their interest
to come.

Donna Beth McCormick: Common courtesy.

Cynthia Tom: | can’t speak for the Auditor. They are willing to...

Peter Einhorn: | understand, but the Auditor may be out of town, but he’s got to ... he has a substantial
staff.
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Dennis Speight: ... the one who signed this...

Austin Kaplan: We’'ll get an overview process of the complaint process, we’ll see where we’re on
parallel tracks, make sure we’re not duplicating work, and also find out about other conflicts of interest,
investigations of those, especially reports on commission members that we’re not aware of just so that
we can kind of roll that into our potential review of maybe beefing up our conflict of interest training
and heading off any potential issues at the pass. | think we all sort of agree that people have the right
intentions, but aren’t real clear on the rules. That’s the worst scenario that we could have to deal with.
We want everybody to be real clear up front and know the rules of the road as they’re serving.

Cynthia Tom: | will convey to my contacts in the Auditor’s office that you would like them to attend the
next meeting.

Austin Kaplan: We have one more citizen speaker on Item 4B and I'd like to do that before we circle up
and finish it. Oh, | apologize...

D. Ochoa-Gonzalez: | only spoke five minutes, so would you just, may | just say a couple more things?

Austin Kaplan: Sure.

D. Ochoa-Gonzalez: | would like to know why the City Auditor’s office didn’t let, you know when they
disseminated this report, they didn’t send me a copy. They sent it to everyone else listed in the report
but they didn’t send me a copy. And when it was posted in this agenda, as an Agenda Item here, they
didn’t notify me either, or this Board didn’t notify me that it was here. It was by mere accident that |
figured out the item was there. When | emailed [cannot understand name] asking, again because English
is not such a great... | think that the understanding she had of my email was that | wanted to file a
complaint and so she actually sent me a form, because my email was not properly speaking. So it was by
merely accident that | found out about it. And | understand that you mentioned that there is not much
you can do about my request, but | believe in Boards, that’s why | was part of one, and so | believe that
if you, as a Board, consider that if this matter would have been properly brought to your bureau that
you would have had a decision different than, you know, than forcing me to submit a resignation. |
would encourage you to express that to the City Councils because even if you don’t think that that will
clear my name, in my conscience that will tell me that there is, you know, people that voted to be on an
ethics board that will, you know, provide their opinion, if that is different from the Commissioner’s
report, that’s pretty much all | need.

Peter Einhorn: To be clear, you said that you have admitted that you were a contractor of Texas
Disposal Systems. Is that correct?

D. Ochoa-Gonzalez: That I...?
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Peter Einhorn: That you were a contract employee of, or a contractor, or you did work that you were
paid for...

D. Ochoa-Gonzalez: Yes, | openly disclosed that to the City Auditors, and | also disclosed it to the City
Council representatives and in that meeting that they mentioned on February 8", | openly disclosed it to
the Director of Austin Resource Recovery and the Deputy Director. | didn’t mention the word TDS, but |
mentioned that | was under a contract, for a hauler, doing educational work that was very limited to
waste assessments, and recycling and composting. And | was very surprised that that wasn’t in the
report, because even before the meeting on February 13, | doubly, double checked, even if | haven’t
received one penny from Texas Disposal Systems, | double checked with the Director, and | expressed to
him that, you know, that | was again, a contractor, doing educational work for a private entity. And he
said that he was very clear that the City code 2-7-63, in Provisions for Conflict of Interest says, that
“where there is an interest of a city official or an employee in the subject matter of a vote or decision,
that is remote or incidental, the city official or employee may participate in the vote or decision and
need not to disclose the interest.” He didn’t quote it exactly like that, but he said, “As long as you’re
absolutely sure that your job is nowhere related, you know, and you’re only doing education, you're
fine.” And so | was probably mislead. That was my mistake to not disclosed, by not understanding
perhaps that this was a substantial interest when in my best of perception, until today, | don’t see there
is.

Peter Einhorn: (Posing question to Cynthia Tom) Cindy, what is the definition of remote? Or incidental?
In 2-7-63?

CynthiaTom: “A remote interest means an interest of a person or entity, including a city official or
employee, who would be affected in the same way as the general public.” So, somebody who happens
to be a council member, and happens to live in Austin, is going to be affected by the property tax rate, if
they own property... like every single other...

Peter Einhorn: So it sounds like you got bad advice on the definition of remote or incidental.

Cynthia Tom: Incidental interests would kind of be like an opposite, almost, of substantial interest and
it would be” an interest in a person, entity or property, which is not a substantial interest and which has
insignificant value de minimis”, and it doesn’t establish dollar limits or de minimis but it’s kind of like
regular interpretation. Substantial interest, on the other hand, would be an interest in another person
or entity if you’ve got voting stock, if you received funds from that entity or person, during the prior 12
months, or prior calendar year that equals or exceeds either $5,000 in salary, bonuses, commissions, or
professional fees; if it’'s 10% of your gross income during that prior calendar year, or prior 12 months
that would also be a substantial interest, or if it's $20,000 in payment for goods, products, or
professional services. So if you meet, if the income that was received from TDS, met any of those
thresholds in the calendar year. So, it depends on what year we’re looking at. If we’re looking at 2013, it
would be that calendar year. If we’re looking at 12 months back from today, you know, we would go... or
12 months back from the votes, or the discussion, it could meet any of those thresholds; the $5,000 in
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salary, the 10% of gross income, or the $20,000 in payment for goods or services. So that would be a
substantial interest, versus incidental, de minimis, very small. It would definitely be smaller than any of
those thresholds.

Peter Einhorn: Does the Zero Waste Advisory Commission have an attorney advising them like you
advise us? Or a staff?

Cynthia Tom: I'm not aware. They may. I’'m sure they have a staff liaison. You are unique in that your
staff liaison is provided from the law department and is an attorney as well. Most other Boards and
Commissions have a regular staff liaison who is not an attorney.

Peter Einhorn: But those staff liaisons are going to be trained on the conflict of interest rules, right?

Cynthia Tom: They should. Every staff liaison is supposed to go through the same training that all the
Boards and Commission members do, and | personally, just to let you know, in my role as an attorney on
the Ethics and Compliance team, have frequently received questions, either directly from City Boards
and Commissions members, asking about conflicts of interest, or from staff liaisons asking me to help a
board or commission member. So if there was a legal question and a staff liaison was not sure, or a
Board or Commission member was not sure, if they had a conflict and if they needed to recuse, they
could contact the Ethics and Compliance team and the law department and we would provide them
legal advice to help them figure that out. That may not have been clear...

Velva Price: | was thinking that we need to look to see what’s on the video, for training,

Peter Einhorn: (speaking to Daniela) I'm sorry, just to repeat again, you said that you had spoken with
the Director of the Austin Resource Recovery department when this issue first came up for you?

D. Ochoa-Gonzalez: Yes, and just to be clear, | never mentioned the word Texas Disposal Systems. But |
mentioned the word, “I’'m doing contracting work, you know, I'm doing business as doing educational
work for a hauler.”

Peter Einhorn: And the director never asked the name of the hauler.

D. Ochoa-Gonzalez: [Shakes her head no]

James Sassin: Did you work for any other... what portion of that work is with TDS?

Daniela Ochoa-Gonzalez: So, it didn’t reach that $5,000 threshold on the first two dates are mentioned
on the report. It does reach that threshold because | only received basically one check. It’s also in that

comment | sent you. | had received my first check from them of $3000 on February 28" and so the first
one, you know, | had received nothing and then on the second one | had not received more than that
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amount and so after the April 10" meeting that is mentioned there | received another check so it does
reach the $5000 dollar threshold. However | did not vote in that matter.

Peter Einhorn: But at the August 14" meeting you had reached the $5000 threshold?
Daniela Ochoa-Gonzalez: Yes, but | did not vote

Dennis Speight: It says you voted.

D. Ochoa-Gonzalez: I'm sorry, I'm sorry, yeah, you’re right.

Dennis Speight: It says “discussed and voted.”

Cynthia Tom: And code provisions say that if you have a conflict you should not participate in a decision
or vote and a decision is defined in Chapter 2-7 at the beginning to include discussions or deliberations
which may lead to a vote so generally if someone were to ask the law department a hypothetical, “hey, |
might have a conflict, what do | need to do?”, we would have recommended they abstain from
discussion and from voting.

Austin Kaplan: And that’s why when we pass around, and all the Courts and Commissions do this, pass
around their recusal sheet beforehand, you know, to peruse each item you can recuse like that. What |
don’t want to do is go through and have a final hearing right now because | don’t think that’s necessarily
within the scope of our abilities. You know, what we can do is take possible action on 4B and | think
that’s what we’re still considering and we’re just about out of time. Is there anything else you want to
offer?

D. Ochoa-Gonzalez: No, | just made a mistake actually. | was referring to April 10" so | did not vote in
April 10" but | did vote in August, but the votes were not benefitting or affecting TDS in any way that |
could perceive you know to be connected to my work to them anyhow.

Velva Price: We have to hear from one more person, right?

Austin Kaplan: We do have one more person on this agenda item before we can move on so Michael
Whellan is going to speak for three minutes.

Michael Whellan: Michael Whellan on behalf of Texas Disposal Systems. Our client first heard, my
client first heard about this by a reporter who called. We were given no notification, nothing from the
auditors. We still haven’t had contact with the auditor’s office. | met Ms. Gonzalez for the first time
today. I'd never met her and she indicated she had no discussion with anybody at TDS about any of
these matters while she on the Zero Waste Advisory Commission. | ask you today to vote not to
proceed further especially since she’s resigned, but | wanted to clarify some things and | forgot your
name, Commissioner, | apologize.

Peter Einhorn: Peter. Peter Einhorn.
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Michael Whellan: | hadn’t planned on speaking that | think are important. First, we know it’s an
anonymous complaint. You should know this is an incredibly competitive industry. | can’t even - I've
never seen anything like it. As soon as | got involved in hauling and garbage -

Velva Price: You're an attorney.
[Laughter]

Michael Whellan: It is unbelievable. I've never seen anything like it. So think for a moment. You’ve got
an anonymous complaint in a highly competitive industry. Also, we know that in the auditor’s report
and, Mr. Einhorn, | think this is what’s misleading. It keeps referring to them as TDS agenda items. Well,
pull up the items and you’ll see the items we’re talking about, the ones she abstained from is a Republic
Waste contract on April 10", Of course we were there. We didn’t think it should be awarded. We
thought there should be further discussion. 1think, in fact, | might have made a presentation there. The
ones she did vote on though, Commissioners, February 13" and August 14" have nothing to do with
TDS. TDS is a stakeholder and makes appearance regularly. In fact, we have reps at every single ZWAC
meeting because it has a significant impact on this business. Generally, the one that they’re referring to
is Universal Recycling and there was an issue about the definition of composting. We wanted to provide
feedback and then the two that | do recall because I’'m involved in both of them actually —Special Events
Ordinance. The Special Events Ordinance and what the recycling provision would be and the other one
was data collection and reporting contract. It was a data collection and reporting contract from Emerge
and | made a presentation, | think at ZWAC, | know | made one at Council for sure. We had concern
about the confidentiality provisions in the data collection contract. That was our — TDS’s - interest in
that. So | think you’ve already identified this is moot. Ms. Gonzalez has already identified she had
nothing to do with this. She never discussed any of these matters with anybody relating to and why
would she think that Universal Recycling, Special Events ordinance or data collection and reporting
would have anything to do with TDS. And with regard to the Republic Waste contract, again, no
conversation, she abstained; she did obviously participate in the discussion, but no vote there so. And
by the way, the Republic Waste contract was approved ultimately by City Council. So, I'm a little
disturbed by the way the auditor, I’'m glad you’re going to ask the auditor to come and outline a little bit
better what their process and procedures are. I'm a little disturbed that they didn’t get any input. | just
got the transcripts today and had a chance to look at them so I’'m more than a little disturbed by that
and especially the fact that they didn’t let the defendant, if you will, show up or tell the defendant about
this or even let her see this and start widely distributing it as a public document to people without giving
her a chance to really be heard. | hope you'll vote not to proceed further and make that a final vote
especially since it is moot, | forgot who mentioned that, | think one of the Commissioner’s down here
mentioned that, and give her some peace of mind with family so that she can go on her way now that
she’s resigned, but also keep in mind the precedent that is being set here by the auditor. Everybody
who has expertise —

Cynthia Tom: We've got just a few minutes...
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Michael Whellan: Can | just finish this one statement? This last statement. | just realized when | was
coming over here that everybody, all of y’all, so many of you are lawyers, because you have expertise,
you’re involved in the issues at hand. People that are on ZWAC are involved in hauling; people who are
on the Music Commission are involved in music. If we are to extend this the way this anonymous tipper
has done it or has thought it should be extended, we really put a lot of people on these boards and
commissions at extraordinary risk in terms of what we’re talking about. | think there’s been a bit of
overreaching here frankly by somebody, | don’t know who, but | hope that at least given the facts as
you’ve heard them today you'll allow Ms. Gonzalez to move on with her life with some peace of mind.
Thank y’all very much.

Mitchell Harrison: | had signed up to speak, but if she used the time that’s fine with me, but I’'m not
sure of...

Austin Kaplan: She did, but we can give you just a minute. | apologize for that.
Cynthia Tom: Just for the record can you state your name.

Mitchell Harrison: Mitchell Harrison. And out of clarity she’s my wife.

Velva Price: She? For the record...

Mitchell Harrison: Daniela Ochoa Gonzalez - has not changed her name if she wanted to or...the
address is the same on the form; our names are not, so it’s not a clear link between us, except for our
child and one thing | want to say, first off, | apologize for the noise. | really didn’t intend that. Secondly,
| want to say a Commission of this nature deserves a better environment. If something in this City is
going to be so substantial you need to be able to be in a more substantial space.

Austin Kaplan: Duly noted.
[Laughter]

Mitchell Harrison: | know | am surprised to see both rooms were empty, but it sounds like | mentioned
you’re creating precedence especially as boards and commissions are being reviewed to consolidate and
10-1 has a lot of opportunity for change. Take note of the voluntary time and contributions of the
private citizens, their expertise for which qualifies them to work in this commissions and the ability to
train them or provide an attorney because my wife had no intent to do anything wrong as | have heard
since the day she was first informed, and she would like whatever is in your power to clear her name.

Austin Kaplan: Alright, thank you so much.

Austin Kaplan: | think, unless there is a burning desire to discuss this more | think what | would like to do
is propose possible action have a vote on it and decide what we want to do. Our possible action is to
continue to respond to as the ethics commission file our own complaint and move ahead with our
process and so to add a motion to consider whether we want to do that.

Velva Price: But if we don’t have a motion — if nobody makes a motion on this then it’s just dies?
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Austin Kaplan: Then | don’t have a motion and it just dies.

Velva Price: Okay.

Donna Beth McCormick: But we have asked for the auditor to come, does that continue?
Austin Kaplan: That is happening

Peter Einhorn: Do we have to file our own complaint to further investigate the background of this
process?

Austin Kaplan: | don’t believe so.

Peter Einhorn: | mean can we table the possibility of filing.
Dennis Speight: | think tabling is the right thing to do.
Austin Kaplan: | would make a motion to table

Cynthia Tom: As long as, just so you know there are time limits, but its two years so if you want to keep
open the possibility of filing a complaint on your own initiative related to the events that are discussed
in the auditor’s report you would just need to make sure that you did it within two years of when the
events are alleged to happened and | think these events happened the last calendar year

Peter Einhorn: That last one was August 2013, right?
Cynthia Tom: And your next meeting is in July 2014.
[Mumbling]

Austin Kaplan: Well, what we can do...

Cynthia Tom: | think if there were events if they happened in 2012 we would be getting close to that
but if they all happened in 2013 we could table and keep that possibility alive if we want to. That
conversation with the auditor you could file

Austin Kaplan: So it looks like we have a couple of options. We can table it and re-discuss this agenda
item in our next meeting, we can have a motion to have a vote there is a motion, or we can just have no
motion, no action and move on and not reassign this for the future agenda item.

Cynthia Tom: But the auditor will be...
Austin Kaplan: Yeah, the auditor is coming regardless.

Cynthia Tom: | wouldn’t say the auditor himself, but a representative from the auditor’s office | will ask
to come to the next meeting and if you want them to discuss generally their process, if you want them
to discuss this report specifically. What’s the —
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Austin Kaplan: Can we talk to them next time? Can we talk to them, | love this to be part of the
contacts for that part of conversation because | think that they kind of threw a lot of stuff out there and
then they didn’t show up to substantiate any of it. | got some questions about who is on the distribution
list. You know the fact that nobody, you know the staff liaison for the ZWAC is not on the distribution
list, who gets these? Why? Is it a public document?

Dennis Speight: A lot of it came public without the actual people knowing about it.

Cynthia Tom: | can ask the Auditor’s representative if they would be willing to discuss both their general
processes and investigation and items related to this specific report.

Austin Kaplan: | mean it seems to me...

Cynthia Tom: Some of their information, they might consider it confidential related to their
investigation - some of their working papers - | am not sure, but | will ask if that’s what the
Commissioners wants me to do.

Austin Kaplan: It sounds like we want to get as much information as we can. It sounds like there was
some information that Mr. Whellan has that we don’t yet have from the auditor, basically interviews
that we might already transcripts that we might be able to get even though it’s not public maybe we can
review them, meaning. | am still inclined since we have a Board and Commission member who has
resigned that that’s the ultimate thing that we can do in terms of sanctioning to have a vote on this now
and resolve it and then have this discussion with the auditors separately.

Velva Price: |agree.
Austin Kaplan: But I'll defer to ya’ll if that motion exists.

Peter Einhorn: It seems to me like there is a possibility of a conflict of interest, but it is also doesn’t
seem that there’s a whole heck of a lot of malice behind it; seems like bad advice was given and | think
we ought to take a closer look at how we make sure that our boards and commission members are
getting (A) the right training up front and (B) the right advice going through this process so.

Cynthia Tom: Yup.

Austin Kaplan: Alright so, we may have come full circle. Do | have a motion to a possible action on 4B?
Peter Einhorn: I'll make a motion for no action.

Velva Price: And | will second that.

Donna Beth McCormick: | don’t think we need to do that. We don’t have a motion. | don’t understand.
Cynthia Tom: Is that a motion not to file?

Peter Einhorn: Not to file
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Cynthia Tom: A complaint on the commission?

Peter Einhorn: Yeah, otherwise we are going to be leaving it out there.
Velva Price: And | will second that motion because...

Austin Kaplan: Ok, she is concerned about the language

Cynthia Tom: Yeah, and a motion to not make a motion...the motion is specifically for the commission
not to file or to complain.

Dennis Speight: Take no action or is it to not file? So that’s no action and not file?
Donna Beth McCormick: What?
Dennis Speight: Are we making a decision not to file our own?

Cynthia Tom: If no one makes a motion to file a complaint then we can’t have a vote on it, right?
Someone could make a motion...

Peter Einhorn: Well, we can make a motion to reconsider at any time if more information on that
comes up later.

Cynthia Tom: You don’t have to make a motion on this, other than maybe a motion to postpone as a
future item...

Velva Price: I'm not going to do that either.
Peter Einhorn: | will drop my motion; | am ready to take no action.
Velva Price: Ok so, and then | withdraw my second to whatever he...

Austin Kaplan: Alright hearing no motion, no second, take no action hearing further discussion on 4B
and there is none and the commission will move on to the rest of its business. Thank you all for coming.
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ZWAC Meeting, February 13, 2013: Agenda Item # 3B

Cathy Gattuso: The next item of new business is the discussion and action on the URO Phase Il
Ordinance.

Bob Gedert: And | invite Aiden Cohen up here to present a PowerPoint to you.
Brent Purdue: Chair, I'll request to recuse myself from this agenda item.
Cathy Gattuso: Thanks. And we still have a quorum.

Aiden Cohen: Good evening, Commissioners. My name is Aiden Cohen, I'm with Austin Resource
Recovery, I’'m a program manager. Tonight I’'m going to walk you through our recommendations for
proposed amendments to the Universal Recycling Ordinance. Just to get you oriented, there’s three
documents that were included in your backup. So | want to draw your attention. We have what | hope is
a handy cross reference guide here; we have the recommendation of legal language that’s in the legal
draft form; and we have the Commission approved intent document. So those are the 3 documents I'm
going to be referencing throughout here. Generally I'm hoping that this quick reference, with this cross
reference guide, will kind of be your Cliff’s Notes to what we have going.

Ochoa Gonzalez: And these are exactly the same that we had in January? Just checking...

Aiden Cohen: So, yes. It's just a delayed action. So, the purpose of the amendment is to really update
the, update and clarify the existing Ordinance; deleting references to the Commercial Multi Family
Recycling Ordinance; and to expand, as the Commission directed, expand and extend the Universal
Recycling Ordinance to the other property types. In addition, we are looking to add compostable
materials; and we’ll go through all of these different intents and where they’re reflected in the actual
language and to schedule for small or multifamily and commercial properties. And so, eventually, the
direction that staff received is to expand recycling requirements to all properties in Austin by 2017.

So, | should clarify that the intent document, which was approved by Commission, we followed this
through the presentation. So if you want to reference back to the intent document, it follows the
presentation as well. So the first piece of this was referencing the Recycling Plan form, which is an
annual form due by effected properties. We’re clarifying that it’s due by February 1* on an annual basis.
And it’s due within 30 days of lease, so this is really housekeeping for the intent of what the Recycling
Plan form was. And the Plan Form includes service capacities and information required to verify
compliance and to track progress toward our zero waste goal in the community.

It also clarifies that those properties receiving City services are not required to submit a Recycling Plan,

but are required to follow the other requirements in terms of education, and the materials and signage
requirements of the Ordinance.
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The second topic that we covered is the Affected Properties. And so, in a couple of slides we will have
the timeline which | think boils down the recommendations that we’re bringing to you tonight. But,
we’re clarifying the title and the intent of the section; we’re organizing dates by property use, and
clarifying that the current scope of the Universal Recycling Ordinance includes medical facilities, and
religious buildings, and private educational facilities. And so that, | believe, was the intent of the initial
Universal Recycling Ordinance where we're codifying that in this update; and then it’s doing some
definitions on who’s affected when by referencing the Travis County Appraisal District information.

The third topic is who is affected, and that includes some housekeeping and deletions in some of the
paragraphs that are not consistent with the intent anymore. Expanding the number of properties or the
size of properties over time so that all properties are affected for recycling requirements; authorizes the
Director to exempt certain properties through the rules process and so there’s certain situations where
the Director would have that opportunity, and added the effective dates for the smaller properties.

So this also clarified, this portion also clarified the authority to adopt the rules and to extend the waiver
process through the Annual Recycling Plan Form. And so it really just clarifies that if a property is acting
in good faith to meet the intent of the zero waste goals that they can apply through the Recycling Plan
Form.

So this is a kind of busy slide, | apologize; but this is really the compendium of the timeline of what we
are recommending to the legal verbiage in a graphical means. So, as you can see, all properties by 2017
will... we're recommending that all properties establish recycling and composting programs by October
1** of 2017. The bolded numbers, 2012 through 2015, those bold and asterisks property sizes are the
ones that are currently effected under the URO, and the extension of the properties into the food
service, retail, manufacturing; so the columns on your right are the Phase Two, or the Ordinance
recommendations for Phase Two, along with the smaller properties, requiring all properties to have
recycling requirements and composting requirements in place.

So the composting requirements which would go into effect October 1%, 2016, for the largest food
service businesses; those are really grocery stores that are over 5,000 square feet. That was the intent of
the committees, we had about, | guess, 18... about a dozen stakeholder meetings over 18 months, and
so we established some criteria in terms of property size, improvement size, and some dates. So part of
the compostable materials was through the restaurant pilot that we had, that we reported to the
Commission about. And so this is the recommendations associated with the restaurant pilot. Other
recommendations include supporting the hierarchy of food recovery. And so establishing the hierarchy
of greatest and best use the EPA has established as our intent to fulfill, and encourage food recovery
and reference the Good Faith Donor Act and the Chapter 76 of the Texas statute that allows people to
donate food without liability. So we will continue to work with the Health Department, and the working
group and other folks, to ensure that we look for our highest and best use.
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So the requirements when we extend the Ordinance to compostable materials mirror what’s required
for the recycling portion of it, which is annual education for tenants and employees; the reporting of
your material types and diversion activities through the Recycling Report, the annual report that’s
online. Clearly marked receptacles and signage; well-maintained collection service so there’s not spillage
and leaking and smells, and vectors; and transportation to an authorized compost facility.

So | want to call the Commission’s attention to the fact that this does not interfere with previous
Commission action on the, on the quick serve restaurants. So these recommendations are consistent
with the alternative compliance that was recommended by the Commission and will be incorporated
into the Administrative Rules. So that piece is...that’s been taken into consideration.

And the last is just some really cleanup of deleting out of sections that are obsolete, or out of date;
updating the dates and the aligned effective dates. So that’s reflected in the intent document if you’re
looking for more details on that piece of it. There’s additional topics that are kind of ... that don’t really
fit into any of the previous slides. And so we’re looking to delete the reference to a minimum service
frequency, recognizing that the property owners and the service providers know better of what’s best
for that property. To clarify: the Ordinance does include plastic, aluminum, glass bottles, jars and cans.
It’s updating the document; seems like we’re doing a lot of that, referencing Austin Resource Recovery
versus Solid Waste Services, and to clarify the Director has authority to add materials with at least a year
notice as is consistent with the Administrative Rules.

Aiden Cohen: Continuing on there is the intent was to allow properties to substitute materials when it
made sense in terms of reaching zero waste so there is some properties that may have not produced
any glass but have lots of pallets, for example, and so we want to make sure that there is
acknowledgment of a property to ask through the annual reporting process to provide us information
and request a waiver from the city for perhaps other materials that are required, but that don’t make
sense for their unique situation. We're just being consistent in changing volume quantities so we are all
talking the same measures, we’re updating and adding definitions and in getting those are reflecting the
intent document if you like to reference, but we are making all of the definitions consistent with our
definitions and other administrative rules or ordinance, and to clarify which staff are authorized to enter
premises - that was a legal recommendation for us. So definitions - we matched the new definitions
with the Phase 1 rules which have been adopted by Council as approved by this Commission. The master
plan and, where possible, we try to be consistent with EPA and TCEQ and existing code for other
departments so all our definitions are the same and we’re not creating new definitions. We did
encounter some challenges. One of the speakers earlier today | think highlighted one of the challenges
which are mobile food courts and we’ve had several discussions about that - both public discussions and
department discussions. It’s a challenging situation. There are several departments that are involved in
making decisions when it comes to mobile food courts: Permitting Review, Austin Resource Recovery
has a piece of it, the Health Department, Public Works, the water utility, the electric utility, believe it or
not, because these mobile food vendors need power from somewhere so there is really - and the
watershed is the other one — there are really a lot of departments that are involved in this discussion
when it comes to mobile food courts. | think it’s an innovative thing, it’s truly Austin and we need to
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have a larger discussion about the mobile food courts. So we are seeking your input on making
decisions. We have not addressed mobile food courts specifically and the Phase Il amendments because
of all the unanswered questions. Just, for example, one of the questions that remain is who's ultimately
responsible for insuring that the recycling actions are done by these mobile food courts? We have put
the onus on - through the universal recycling ordinance - the requirements eventually get to the
property owner, but it is unclear and who should be responsible. Should it be the vendor? Should it be
property owner? Should it be the leaser? Who is responsible in the mobile food vendors? The topics do
include yellow grease as a separate topic which is really being led by the Watershed Protection
Department and so we are looking into the yellow grease opportunities and requirements for mobile
food vendors as well. So coming to our recommendations, staff recommends the approval items so we
can move forward to Council. You do have some options when it comes to mobile food court challenges
and recommendations from the Commission. So one option, you have many options, but one of the
options is to reconvene the Universal Recycling Ordinance committee to focus on mobile food vendors
or to schedule time on a future agenda to discuss the mobile food courts as a full Commission. The next
steps - so once this body has taken action - the next steps include an update to a Food Policy Board. We
are looking to get on the Council agenda over the next few months to have City Council consideration in
action and once City Council has taken action we would look to initiate stakeholder meetings and
develop the administrative rules associated with implementing Phase Il with the ordinance. So that is all
| have for you today, but if you have any questions I’'m definitely available.

Cathy Gattuso: Alright, thank you, yes.

Dave Sullivan: This is kind of a minor question, but is there any difference between the terminology
about a mobile food vendor versus a mobile food court? | mean a court makes me think that there are
several of them, but do we make a distinction?

Aiden Cohen: So | think that this is where the code is looking to catch up with what the reality is, so |
think that’s one of the outstanding questions that we have is how do we define this? There’s kind of
three different segments that we see operating. One is kind of somebody with a push cart that is selling
ice cream or fruit out of their push cart. We have the folks that are going to construction sites that are
really mobile food vendors that are moving every 15 minutes or so, and then we have the mobile food
courts, which we have, | think, at last count 16 or 20 around the city and so each one of those have
different challenges, but the current code just has one name for them all so that is one of the
distinctions that we can make in the future.

Dave Sullivan: Ok, so one thing that we could do because we do have the URO committee that we
created, we could send that issue to the URO committee.

Aiden Cohen: Absolutely and because we have not addressed it in the Phase Il piece of the ordinance,
that would be an independent action.

Ochoa Gonzalez: How about, just clarification questions... in the section where you explain all that little
table where all is clustered, that’s actually on the third page where it provides the... yes... they
combined, that one, in the official one with the legal vocabulary, and in this one too, there is no section
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that explains how many, on average, how many buildings will have to comply, or commercial, and
probably is because that is not something that should be in here, but | just wanted to ask, if that is
something that, that once this is approved you annex a number of approximated buildings, or at least of
the businesses and commercial buildings, that have to be complying to this, so that if a multifamily is
worried about it, they can go on your website and when they see that this is approved, there is an annex
and they say “Oh yes, and the name of my multifamily is in there.” Is that even possible? But that was
my first question...

Aiden Cohen: So we do have, and I'm looking for it in my backup materials here, we do have the
number of approximate properties that are affected, and the approximate dwelling units. The vast
majority are affected in the first several years in terms of the number of square feet that are affected.
There’s a tremendous number, so | think at the end there’s about 12,500 properties that are affected by
2017, which include all the businesses within those properties, so about 35,000 businesses.

Ochoa Gonzalez: So, about 80%, right? Of the ones that are 75 or more, or 100,000 square feet.

Aiden Cohen: So those are big proportion of the number of dwelling units that are out there for multi-
families, and the amount of square footage. If you’d like that specific information we can certainly give it
to you. It's all available public information on the Travis County Appraisal District so that’s the
information that we’re accessing to develop our mailing list, and to develop our list of properties.

Ochoa Gonzalez: | understand that the owner of the multifamily or the commercial business may not,
but if you are somebody with a small business renting in a big building, you don’t really know; or if you
are a tenant, you don’t really know, but maybe you’re super-green and you want to know, if that
complies to your building or not, I’'m trying to think if there is any way that the average citizen can have
that information. It’s just a question. | don’t know if that needs to be addressed.

And the second one was... and I'm reading all these things too carefully... trying to not to miss it, on the
explanation that you provided in addition to the cheat sheet, number 7, you explain that “authorize
Director...” at the end it says “or achieve the City’s current zero waste goals through alternative means.”
And the “alternative means”, it made me confused, bad, then | checked on your cheat sheet what that
refers to and that’s the number “F” here, and in number “F” there is no lingo, or vocabulary mentioning
“alternative means” ... so... it may not be an issue though.

Aiden Cohen: So there’s two things that are governing the definition of what alternative means. One is
our zero waste definition. So our zero waste definition includes language that says incineration, for
example, is not part of our zero waste definition. So, in terms of - we have defined alternative means as
consistent with our zero waste goals, but there’s some latitude for the director to address unique
circumstances and a lot of those particulars will be addressed through the administrative rules process.
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Ochoa Gonzalez: It won’t leave room for confusion. | know we’re all on the same page. | just wanted
to point that out because there no cool machines that burn the waste and make energy for the same
building.

Bob Gedert: I'll add just in a general sense, Aiden’s answer is correct. Alternative compliance situations
may pop up and I'll give you a recent example. The fast food industry felt that they could not honor the
URO because of the waste composition being different than what was identified in the URO. So they
presented - | think it was in our September meeting — there was a presentation of our alternative
compliance which was adopted by ZWAC. If there are future requests for alternative compliance |
imagine that we would go through that same process. There would be a presentation to ZWAC and a
discussion of whether this is a legitimate variance from the Universal Recycling Ordinance and the
administrative rules is where we would clean that up and actually identify that process.

Fayez Kazi: Aiden, | got a quick question for you. You mentioned on the mobile food vendors that
you’re still struggling with determining where does the buck stop? Is it the property owner or the
tenant and so on. For the remaining properties, does the URO — one and two — does it define who is
responsible?

Aiden Cohen: Absolutely. So for physical brick and mortar property, it's the property owner who is
ultimately responsible and who will be ultimately liable for any enforcement fines or the Class C
misdemeanor which is established by city code. So it’s very clear who's ultimately responsible. The
property owners responsible for ensuring that capacity exists and that they’re meeting the requirements
of the ordinance.

Fayez Kazi: Okay, thank you.

Cathy Gattuso: Thank you, Mr. Cohen. We have two speakers on this tonight. The first one is Andrew
Dobbs

Andrew Dobbs: Thanks, Commissioners. Andrew Dobbs, of Texas Campaign for the Environment. |
wanted to say a couple of things here. | want to express that we generally are very much in favor of this,
of these changes, and looking forward to this Phase Two URO going through. | wanted to specifically
commend the Department for its definition of recycling, making sure to exclude alternative daily cover
to make sure and explicitly call that out and say that it doesn’t count. That makes this, | think, a really
forward looking definition. | know some other folks are going to bring this up, but there is some concern
that the definition of composting facilities, which is five on the list, let’s see here, it's 1561 and then five,
it says with composting facilities that the definition is kind of broad and | know that other person who
signed up is probably going to the one that brings this up but that it’s kind of a broad definition and that
there’s been some suggested amendments to that, that they will be required to, be limited to those
facilities holding all required local, state and federal authorizations and that they be using the compost
for beneficial re-use. This is important because there is an increasing problem of kind of fly-by-night
composters and composting facilities. Even though you might not think about it, but they can create a
lot of problems for their neighbors and for other folks so we want to make sure that we’re not setting
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ourselves up for a messy situation for a future Commission. But like | said, in general, it's a great
document and we support its passage.

Cathy Gattuso: Thank you, Andrew. Ryan Hobbs?

Ryan Hobbs: Good evening, Commissioners. Ryan Hobbs, Texas Disposal Systems. Mr. Dobbs touched
on this briefly. The request is related to the fifth definition listed in the proposed ordinance that you
guys are considering tonight. It just strengthens the definition of composting facilities and it’s actually
consistent with the stakeholder meeting process. | particularly recall discussing this during the 12 or 18
meetings that we were involved in and it’s actually also consistent with one of Mr. Cohen’s slides, slide
9, where it talks about transport to an authorized composting facility. And so we’re simply requesting
that the definition of composting facility fit this redline version that we’ve distributed tonight. 1'd be
happy to read it. Composting facilities means an off-site facility holding all required local, state and
federal authorizations where the organic component of municipal solid waste is decomposed under
controlled conditions for beneficial re-use. That’s our request.

Fayez Kazi: Ryan, don’t go too far. | might have a question for you, but after...

Bob Gedert: Just a very quick response. We fully support the change. The language that’s proposed
and in writing right now is TCEQ’s definition and we fully support those changes that are recommended.

Fayez Kazi: Ryan, besides TCEQ what are other departments that would authorize this facility, at the
local level or federal level?

Ryan Hobbs: The County would be involved in that as well; that comes to mind. Obviously the state
was mentioned. Federal? I’'m not aware of any at the moment.

Cathy Gattuso: Any discussion?

Ochoa Gonzalez: | just came back from the US Compost Council and there is discussion there about not
having a federal definition, but | cannot think of one that would. EPA don’t so I’'m really much in favor of
the local and state, but not necessarily need to include the Feds in these. Keep it a little Austinite.

Bob Gedert: | would highly recommend maintaining the Federal...Daniela is correct, however there are
discussions periodically. About two years ago there were discussions at the Federal EPA level about
regulating composting facilities. It has not happened. There are composting associations across the
country that are asking for those regulations for the simple reasons that Ryan Hobbs had mentioned and
it's the fly-by-night and unauthorized composting facilities that create neighborhood nuisances.
Generally this is a local issue. Generally it's handled by municipalities, counties and states, but | think
this might become a Federal issue at some point.

Ochoa Gonzalez: And if | understand correctly - US rules - it’s always more constrictive as it goes
smaller, right? So it cannot be...wouldn’t hurt.

Bob Gedert: That’s correct.
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Cathy Gattuso: Anyone else? More discussion? Do | have a motion on this?

Dave Sullivan: Yes, I'll move. Staff recommendation with the amendment that was offered by Mr.
Hobbs.

Fayez Kazi: I'll second.

Cathy Gattuso: All right, all those in favor?
All Commission Members: Aye.

Cathy Gattuso: Opposed? No.

Dave Sullivan: Okay, Chair? I'd like request that the mobile food court issue go to the URO’s committee
so | don’t think we need to take an action on that. | just wanted to make that known so when that
committee does meet and you haven’t discussed that yet | would like that to be one of their agenda
items.

Cathy Gattuso: Absolutely. All right. The motion has passed unanimously and the change will be noted
on the definition of composting facilities to what Mr. Hobbs suggested and they’ll be future URO
committee looking at the mobile food vendors and mobile court issue. Thank you.

Bob Gedert: And | thank you for your vote of confidence on this. The next step is for us, as Aiden had
noted, we will be presenting to the Sustainable Food Policy Board and then the next step is the City
Council. We have not secured a date with City Council, but we will notify the Commission when the date
is selected.

Cathy Gattuso: Thank you. Very good work. It’s a big accomplishment
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MR. COFER: Moving on, item 3B, which is posted for
discussion, city manager"s direction on disposal contracts.

MR. GEDERT: Yes. And before I dive iIn, just a personal
note, | over the weekend injured my back and 1"m on a painkiller that
requires me to drink a lot of water. So excuse me on that, but
weathering through the back pain here.

The -- on March 7th of city council, there was an Austin
Energy waste disposal contract that was pulled for discussion. Austin
Energy is here on the next agenda item. And this -- this item that
I"m to speak to flows right into the next agenda item. And the
discussion with city council was -- it was pulled by Council Member
Morrison and discussed by several of the members of council.

And the gist of what we got out of that discussion was
that council desires a more formal review through me and the ZWAC
commission on waste disposal contracts. And I was asked to set up a
process. And the following day, the city manager documented that
concept in a memo to all the different department directors. And the
-- basically, we"re still fishing through time lines and process.

I"m to communicate with the departments within the next
few weeks, but the current policy is that any waste flows, waste
contracts that involve municipal solid waste class one, class two,
class three and hazardous waste must be reviewed through the ARR
review process for diversion act -- potential reporting requirements
and, you know, kind of like a contract or a bid document review to see
if the interest of the Zero Waste Plan is iIntegrated into that

contract.



There®s also a second point and that is the need to
consolidate some of these contracts over time. There i1s direct action
employ -- deployed that as hazardous materials contracts of different
city departments expire, we"re going to coordinate for a master
contract in 2015. And similarly, with this action of council, we"re
considering the same action on general solid waste, as well, a master
contract, rather than a piece here and there from different
departments.

The awkward part of this process is there®s a lot of
special waste involved and that"s what brings us to the discussion of
Austin Energy®s contract because it is not general dumpster waste and
it does not fit the general classifications of our hazardous waste
materials contract as well too.

The general direction as we speak on 3B, as 1 conclude
on 3B, 1s that I am to review over these contracts for diversion
activities and fitting in the goals of the zero waste and determining
whether the contracts fit the purview of the Zero Waste Advisory
Commission. So some of these contracts will now need to go through
this Commission for review and recommendation based upon the bylaws of
the ZWAC.

And the first guinea pig, iIf you will, of this process
is the Austin Energy waste disposal contract. And I had determined
that it did fit the purview of the Zero Waste Advisory Commission and
therefore on the agenda here. We are talking to Purchasing -- is
Yolanda here? Yeah. Purchasing is represented here as well and we"re

working with the Purchasing



Department so that this new process is integrated and does not slow
down any bid process.

So we"re trying to capture the contracts that are in
process right now, the bidding that is taking place on certain
contracts right now. But in the long run, this will be an integrated
process, seamless, won"t affect the time lines of bid reviews and so
forth. But some of the departments will need to present to this
Commission because of the impact of the Zero Waste plan.

MR. COFER: All right. Any other further questions on

3B?

COMMISSION: (No response).

MR. COFER: All right. Then moving into 3C, Ffirst we"ll
have citizen communication. It"s taken up in the order in which

people signed up and we have some more. Hold on.

(Brief pause.)

MR. COFER: Okay. Gotcha. The new citizen
communication cards also have a notation on there for what time
individuals signed up at. So 1 know in the past there were some
worries about how these cards got shuffled or in what order they went,
but now there®"s a firm record on when people sign up. So the first
speaker donating time to Lee Kuhn is Mark Littlefield.

Is Mark Littlefield present? Or he just stepped out |
guess? Okay. But I"m sure he"ll probably be back here iIn the next
six minutes. Lee Kuhn signed up next from Republic Services. And so
we"ll start you out at three minutes. Then hopefully, he can waive.

Okay .



MR. KUHN: Good evening. Lee Kuhn, Republic Services.
I"m probably like most people, not sure exactly what the scope of
discussion and action will be tonight on this agenda item. But I did
want to take the opportunity to address a couple points concerning
some previous comments, previous, | guess, comments that have come up
in the past.

First, 1°d like to say that in no way will this 24-month
contract or any subsequent extension change or extend our closure date
of our landfill. We"ve committed to closing the landfill on November
1st, 2015. That"s going to remain the same whether we"re awarded this
contract or not.

This commitment, just to kind of run through it, this
commitment is -- or this is a commitment that we"re obligated by
contract, regulation and law through multiple instruments, one of
which i1s 1t"s enforceable through our TCEQ permit, through our -- as a
permit condition in our 2009 TCEQ permit; was a condition of the
CAPCOG ZWAC conformance letter to the TCEQ; and most importantly,
probably what this board or this Commission rather is concerned about
most, it was included in a restrictive covenant with the City of
Austin.

So even if we attempted to expand the landfill, we"d
have to seek prior approval from the City of Austin City Council,
Travis County, CAPCOG, not to mention we would have to embark upon a
limited scope major amendment at a minimum, which would involve
significant public notice, significant public comment and iIs a rather

lengthy, lengthy permit pursuit. So I*Il just say again, we"re



resolved to close the landfill November 1st, 2015.

1°d also like to say that the initial term of this
contract falls well within the permitted life of the landfill. So if
there®s a concern about the initial term of the contract falling
outside the life of our landfill, it falls well within the life of the
landfill.

But in addition, we do have currently contracted access
to waste disposal at a local type one landfill beyond the life of our
landfill. So we would meet any obligation providing waste disposal
for this contract even beyond the life if through a potential
extension. So -- and again, at the end of that 24-month period,
Austin Energy can make the decision if they decide to extend or
immediately go out to bid.

And 1°d also like to point out that many companies
operate here in Austin and provide collection — waste collection, and
recycle collection without owning or operating a landfill. And in
fact, 1"d just point out that it"s actually the goal, namesake, of
this very commission --

(Beeping sound.)

MR. KUHN: 1Is Mark back? Oh, there he 1is.

MR. COFER: We have Mark Littlefield present.

MR. KUHN: Okay.

MR. COFER: You have an additional three minutes.

MR. KUHN: So my point was it"s actually the very goal
of this commission to ultimately not to need the landfills and not to

rely on landfills. So I°d hate for that to be held against us to



provide service to the City, to Austin Energy.

The last point is that -- and most important point for
me, | think, is that Austin Energy invitation for bid, to my
knowledge, met all City Purchasing requirements. The bid was issued
on November 28th, 2012, with an original due date of December 19th,
2012. The IFB was ultimately extended twice to January 16th, 2013,
which, if my math is correct, is a total of 50 days for the bid
period.

So responders had 50 days to provide complete and
accurate bids. In good faith, we followed all the rules and met all
the requirements of this invitation. And quite frankly, we"re
concerned that if this process is -- If the bid is rebid or the
invitation to rebid is rebid, that we"re the only company that
provided complete and comprehensive information and that we would be
subject to an unfair advantage if it was rebid.

Also, I"m sure that the current service provider and its
lobbyists may argue that offering -- that they"re offering lower
pricing. But it would be pricing that was outside the bid period and
it would also be pricing that would come after having the opportunity
to view all of our pricing. So I don®"t know how that could possibly
be fair and take those comments seriously.

They also may argue that we bid one item or we no-bid
one item, which equates to less than two percent of the total material
encompassed in the invitation for bid. And so when you take that
compared with the only other bid, which my understanding was deemed

non-responsive, It doesn"t compare. It"s not equitable.



So -- and last, 1°d just like to say that, you know, in
good faith we acted. We think we met all the requirements and we
think we"re providing a fair and competitive pricing. Austin Energy
can speak to that because that"s -- certainly out of my purview and
I"m certainly available for any questions.

MR. COFER: Questions for Mr. Kuhn?

COMMISSION: (No response).

MR. COFER: All right. Thank you, Mr. Kuhn.

MR. KUHN: Thank you.

MR. COFER: All right. | have eight individuals who
signed up at 6:15 p.m. and they all are with TDS. And so I"m just
going to say the eight names and then 1 figure y"all could figure out
which order you want people to appear in.

Adam Gregory, Ryan Hobbs, Ray Bryant, Dennis Hobbs,
Bobby Gregory, Rick Freaman, Freeman (Fraumann)and Liza Lerma (Lisa
Lerma) and Michael Whellan.

And Vera, could you explain, what®"s the policy on
lending time at this point?

MS. LABRIOLA: By the last rules of procedures you
approved, it is one time -- one time donation allowed. So that would
be a total of six minutes --

MR. COFER: Okay.

MS. LABRIOLA: -- per person.

MR. COFER: Okay. So each person can have up to six
minutes if there®s someone donating time to that person?

MS. LABRIOLA: That"s correct. And the person donating



the time needs to be present.
MR. COFER: Okay. AIll right. So with that -

ADAM GREGORY: It"s in your discretion to request more

MR. COFER: Okay. When we hit the six minutes, 171l ask
to see 1T there®s consent to extend. And 1 imagine that we will have
that courtesy.

MR. WHELLAN: I think I*1l be very quick. 1 think —

MR. COFER: Sure.

MR. WHELLAN: -- we can get this done pretty quickly.

MR. COFER: Okay. Michael Whellan representing TDS.

MR. WHELLAN: Correct. Michael Whellan on behalf of
Texas Disposal Systems, Inc. In reflecting on this contract, which 1|
know all of us have done, I wanted to begin with comments that people
have made about the process and our city"s policies. [1"m going to
focus a little bit on city"s policies.

Implementation of the city"s policies should indeed be
reflected in the Purchasing’s decisions and staff"s reviews of bids.
The Commission®s and Council®s public review and approval of contract
provides the opportunity and the appropriate format to test the
integrity of the system and iInsure that the city"s policies are, in
fact, reflected and implemented through the bidding process and
contracts.

The Austin Energy bid for this disposal class two non-
hazardous industrial and special waste and the staff recommendation to

award the contract to BFI does not reflect the city"s policies as set
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forth in the Zero Waste Strategic Plan, the Austin Resource Recovery
Master Plan and a Rule 11 agreement that the City entered with BFI.

TDS believes that the best way to restore integrity to
the contract review process and to insure that the city"s policies are
implemented will be for the Austin Energy IFB to be rebid.
Alternatively, we would request that ZWAC either 1) recommend that the
three one-year contract extensions be eliminated from this contract so
it will, in fact, end before November 2015; or 2) recommend that the
current contract with

TDS for the disposal of this non-hazardous industrial and special
waste be extended for an additional four years at the 2009 prices as
allowed by the existing TDS/Austin Energy contract. That can be done
currently.

By recommending that the contract be rebid, ZWAC is
providing the check and balance that is necessary in this case and
highlighting the disconnect that exists between the city"s policies
and the contract that staff today stands before you to recommend. In
fact, by recommending a rebid, ZWAC will allow staff a new opportunity
to emphasize consistency with city policies when they go back and do
their analysis.

The most obvious disconnect between the city"s policy
and the bid from BFI that is before you today is a Rule 11 agreement,
which requires BFI®"s landfill to close by November 1st, 2015. As a
result of this contract, if it is approved as is, the city council
would be authorizing and funding a contract that violates BFI~"s

commitment to close the landfill by November 1st, 2015 period. That"s
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what 1t does.

And yet, the staff"s recommendation is to enter into
this contract that, by its own terms, would allow staff to extend the
contract beyond the November 1lst, 2015 date. BFI may claim that it
will be able to subcontract the disposal of that waste at a later
date. However, the bid explicitly does not contemplate subcontracting
a landfill disposal. And we understand no subcontractor was
identified by Allied/BFI in their bid response. Ask Purchasing
yourselT when 1 sit down whether a subcontractor was identified and I
believe the answer will be no.

In addition to BFI and staff ignoring —-

(Beeping sound.)

MR. COFER: Is that three or six?

UNIDENTIFIED MALE: Three.

MR. COFER: Okay. So if someone wants to --

UNIDENTIFIED MALE: Three more.

MR. COFER: Grant three more. Okay.

MR. WHELLAN: 1In addition to BFI and staff ignoring the
Rule 11 agreement, staff has also ignored the goals of the Zero Waste
Strategic Plan. 1 know Mr. Gregory is going to address this in a
moment. However, 1 too must pause with astonishment at the suggestion
in writing today -- and it"s in your backup -- by Mr. Gedert that
materials to be disposed by Austin Energy, and I quote, quote from Mr.
Gedert®s memo, ‘“are not suitable for recycling, composting or
beneficial reuse.”

This is incorrect and 1"m not sure why the director of
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Austin Resource Recovery, given i1ts goals, and given the department®s
goals, did not know that TDS has been able to recycle, compost or
repurpose over 46 percent of the 3,300 tons of waste that Austin
Energy has shipped under the current contract.

Another city process failure is the way in which the
staff has expressed the need for (quote) “bidders to provide pricing
for all line items for award of this turnkey waste disposal contract.”
And yet, the current BFI bid that is being recommended as being
responsive and as the representative just said (quote) “it was
complete and comprehensive,” did -- does not have any response to the
recycling line item. He makes that sound such -- like such a small
element and yet it"s so inconsistent with the fundamental policy --
fundamental policies of this city.

Obviously, we think this is a failure by the bidder to
acknowledge something that is important to the city, policy makers,
but it also a failure of city staff to synchronize city policy with
contracting requirements. Ilronically, as noted over the last four
years, TDS has been able to recycle, compost or repurpose over 1,500
tons of Austin Energy waste that the city would have otherwise buried
in a landfill, perhaps BFI"s landfill, if not for TDS.

Of course, there are other additional legitimate reasons
to recommend that the city council reject this bid and rebid the
entire package. For example, this BFI bid is 16 percent greater than
the current contract. There"s now a new analysis by the city that
says six percent. The BFI bid also contains (quote) “overweight fees”

that would add an additional ten percent to the cost, which is over
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$20,000 in fees per year. It"s unclear whether that"s included in the
six percent analysis, the new analysis.

So we would ask you to please recommend that staff
include an estimated cost within its report to ZWAC and city council
that uses the actual weights from prior years and includes the BFI
overweight fees that they"ve now included.

Finally and for clarify, the current TDS contract for
management and disposal of the class two non-hazardous waste
explicitly allows the existing contract to be extended on the same
terms and conditions for an additional 12 months and it may be
extended thereafter for three additional 12-month periods upon written
notice by the city. So it"s easy to -- or should be asking yourself
why the city won"t just extend the current contract at the 2009
prices and with a 46 percent recycling landfill diversion record.
Please ask them why they won®"t do that.

So that"s why we"re asking you to make that
recommendation.

(Beeping sound.)

MR. WHELLAN: Again, we ask that you recommend a rebid
of this process to rectify the mistakes that were made by all the
participants and elevate attention that -- to the city"s policies as
the rebidding process is undertaken so that there can be synchronicity
between the policies and contract review and contract bidding. Thank
you very much.

MR. COFER: Any questions for Mr. Whellan?

MR. SULLIVAN: Chairman? Mr. Whellan, could you be
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specific? Is that 46 percent diversion rate for class two waste?

MR. WHELLAN: Yeah, of this contract. | mean, and the
materials -- we"ll be handing you out the materials of the 3,300 tons
from Austin Energy and how 46 percent of it has been diverted from the
landfill and repurposed.

MR. SULLIVAN: Okay.

MR. WHELLAN: That"s why -- that"s why we"re just, you
know, we"re just in shock that -- of where we are right now.

MR. COFER: All right. Thank you, sir. And next Bobby
Gregory. And Mr. Hobbs, do you want to yield three minutes to Mr.
Gregory?

MR. HOBBS: Yes.

MR. COFER: Okay.-

MR. BOBBY GREGORY: May 1 pass these?

MS. OCHOA-GONZALEZ: Sure. But we"ll need a copy for
our records also.

MR. BOBBY GREGORY: All right. Good evening. Those of
you that know me know 1 like to be precise. 1 like to hand out a lot
of information to make our point. And it"s always frustrating when
there®s the anti-lobby provisions that disallow that.

Anyway, there"s a lot of information to cover and after
the report by Bob Gedert came out this morning and the sustainability
officer, the statement this morning, we went to work on putting
together information to make our point knowing we had such a limited
time.

1*d like to call your attention particularly to what is
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marked as Exhibit 16. This is Exhibit 16 in the other document that
you have, which is chronology. That chronology includes the detailed
steps that have been involved in this process including all the
correspondence with the Purchasing officer since the contract was
submitted.

The Item 16 is a response to the memo that was posted
this morning on -- as a response to questions from council. And you
can see the question from Laura Morrison and you can see the response
that was given from the sustainability officer as well as Bob Gedert
and my comments are listed. But for time sake, 1°d just like to
introduce you to the other documents. Hopefully you can look at them
as you"re discussing the item.

There is a listing of reasons why TDS believes Allied
Waste 1s non-responsive on this and should not move forward -- you
should not move forward with this bid. There is specific comments on
the recommendation for council action that are related to that e-mail.
There is the answer that staff gave to council last month when this
item came up and they stated that all -- that everyone -- that bidders
had to bid on all items to be responsive. As even Allied Waste
mentioned to you, they did not bid on the one and only item that
involves recycling because they didn"t do recycling of that type of
material, which iIs wood waste, at that time.

The next document itemizes each and every load that was
overweight and they charged $800 per ton for overweight fee, 40 cents
a pound. So that is a document that, what we did is, we applied that

overweight fee had it applied over the last four years to the weights
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that came into our site and that was $93,000. 1t"s almost $23,000 a
year of financial impact in this bill that"s not even mentioned by
staff, even though it"s clearly stated on page two of their three-page
pricing sheets.

The next one includes the -- a detail of the items
diverted from the TDS landfill and you"ll see a photograph of
telephone poles or pieces of telephone poles that are over 10,000
pieces there that we use on our ranch. We personally believe that a
pole®s highest and best use is iIn the ground as a fence post or an
enclosure on the ranch rather than buried in the landfill. You can
see out of 3300 tons, 1500 tons of just poles were diverted as well as
some wood, construction and demolition material that was recycled and
some metal that was recycled. These things were allowed within the
bid and the contract.

Last is the Rule 11 agreement, which you will see
clearly gives the city manager or his designee the right to
renegotiate this and change it. City council had voted at one time to
vote to -- unanimously to oppose the permitting of this landfill. The
city manager did a deal, cut a deal, with the Rule 11 agreement
without council®s knowledge where the city would not oppose it.

So we encourage you, regardless of what has been said
today, to not extend the contract beyond the period that BFI and the
city manager and his staff could say that the council has approved the
landfill remaining open. The 2009 contract that®s currently in place
has a holdover period and we"re in the first 60 days of it.

It has an additional 60 days that goes to July 8th,
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2013. There"s plenty of time to rebid this. TDS made a mistake. We
did not submit two pages of the three pages of price sheets. Allied
made a mistake by not submitting one price when all prices staff says
are required. They also didn"t mention that their landfill can™t
remain open for the time period that the bid was due. We think that
Jjustifies rebidding. We think the lack of care by the staff brings
about a lot of questions.

When Bob Gedert came out today saying no, this material
isn’t recyclable, 1t shocked me. You®"ve seen -- we"re doing it
legally. We"re managing the material properly. We"ve had no
problems, no complaints in four years from Austin Energy and he says
we don"t even have to recycle it. That stopped me Iin my tracks.
That®"s the reason 1 felt you needed this information.

The contract has a clause in it that allows you --
allows the city upon their request -- and we have already agreed -- to
extend it for the like period, another four years. It"s the exact
same area of the contract, 6B under Term of Contract, is where they

did the holdover period. 6C allows the renewal for another four

years.
To save 28 percent, we think there®s a reason why --
(Beeping sound.)
MR. BOBBY GREGORY: -- and we don"t understand why the
council -- is that my time?

MR. COFER: It is, but you -- but I can -- is there a
consent to allow Mr. Gregory to finish his remarks?

UNIDENTIFIED: (inaudible)
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MR. COFER: AIll right. Please continue, sir.

MR. BOBBY GREGORY: Okay. Thank you. The landfill
contract includes the contractor hauling all loads -- the landfill
contract is not just a hauler contract. The landfill contract clearly
requires the holder has a landfill for operation. BFI has announced
in the council meeting in March that they have a contract with Waste
Management and they will sub that contract out, this contract out.

This contract allows for a subcontractor to be named for
something, but not for the very thrust of the contract. We did not
submit a contract -- a subcontract. Had we done so, the city staff
would have noted that on the agenda item and the recommendation for
council action. They said that there were no identified subcontractor
opportunities so | assumed they did not identify a subcontractor.

IT they"re going to come back after the fact, after the
bid 1s done, and say oh well, gosh, you caught me. You know, yeah, we
don"t have room and we can"t stay open for the five years so we"ll
just sub it out to our neighbor, who didn"t bid and we didn"t notify
or didn"t disclose in the bid, 1 think that also warrants a rebid.

So that"s my comments. And I could go on for hours, but
I won"t -- 1 won"t do that. 1711 let the information speak. 1°11 be
happy to answer any questions now or during your discussions.

MR. COFER: Thank you, sir. Questions for Mr. Gregory?
All right. Mr. (inaudible)?

MR. PAINE: 1 just have one question and 1 don*t know if
I*m alone here or not, but just to make sure I"m understanding. Can

you just clue me in and remind me how the initial contracts went to
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both Austin -- or BFI and you guys in terms of handling Austin
Energy"s waste, the time line for that?

MR. BOBBY GREGORY: Are we talking about four years ago,

the -

MR. PAINE: Yeah, however far back we need to go.

MR. BOBBY GREGORY: The contract that"s just ending is a
four-year contract. It was a one-year contract with three contract
extensions.

MR. PAINE: Sure.

MR. BOBBY GREGORY: And actually, 1 have those prices
and 1 have someone here that can probably speak to it quicker than I
can. But if you -- if you would like for him to come up and address
that. |If not, he"ll give me the numbers and 1711 address them.

MR. PAINE: No, that"s fine. So you guys, TDS"s
contract has been for four years, one year with three extensions?

MR. BOBBY GREGORY: One year with three year -- one-year
renewals and that term has run.

MR. PAINE: Uh-huh.

MR. BOBBY GREGORY: That 6A in the term. 6B allows for
120 -- up to a 120 day holdover period.

MR. PAINE: Uh-huh.

MR. BOBBY GREGORY: 6C allows for the -- a replay of

the whole thing if we were willing.
MR. PAINE: Uh-huh.
MR. BOBBY GREGORY: And we are willing. The staff does

not want to do that. They"ve denied that request even though by their
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numbers, at least in March, it was 16 percent higher. Now, they"re
saying iIt"s six percent higher with a seven percent of CPI and 1*m not
sure how they"re figuring it. That"s going to be interesting to see,
but it"s higher in any event.

Nevertheless, the bid that we placed was lower than our
current contract because we"re getting so much recycling out of it.
Now, the poles come in. We do have to go through them. There are
broken poles -

MR. PAINE: Uh-huh.

MR. BOBBY GREGORY: -- in the loads. We do go through
them. We throw away the bad ones. We stack the good ones. You"ll
see In those pictures in there how they"re already arranged. We have
to cut some of them because they have broken ends.

So there i1s work involved in it, but we were able to
lower our price. |If 1t"s bid, we will not bid higher, so BFI knows
our prices.

MR. PAINE: Uh-huh.

MR. BOBBY GREGORY: They know what it is. They want the
-— they can bid it low enough. Our main concern is that going beyond
the period because 1°m concerned that staff will do again what they
did before.

MR. PAINE: And -- and --

MS. OCHOA-GONZALEZ: 1 have a question.

MR. PAINE: Sorry. Just one more. When did Allied
Waste®s contract begin? | just don"t have it in front of me.

MR. BOBBY GREGORY: It hasn"t begun. Well, they had it
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actually -- we"ve had it four years. They had it prior to that --

MR. PAINE: Oh, okay.

MR. BOBBY GREGORY: -- and they"ll have to answer that
question. | don"t know whether it was a two, three, four or five-year
contract.

MR. PAINE: Okay.

MR. BOBBY GREGORY: But as I recall -- is that correct,
Lee, that y“all had it before then?

LEE KUHN: (inaudible)

MR. BOBBY GREGORY: I think they had it before we did;
is that right, Lee?

LEE KUHN: (inaudible)

MR. BOBBY GREGORY: Okay.

MR. PAINE: Okay. And then they"d be taking over after
you iFf things were to run the current course?

MR. BOBBY GREGORY: If council awards this contract --

MR. PAINE: Yeah.

MR. BOBBY GREGORY: -- then they would taking over after
us and there would be about a $1500 container delivery fee to do that.
I mean, there"s a number of things -- end fee costs that are involved
that I just don"t have time to go into here.

MR. PAINE: No, that"s -- that"s what 1 was looking for.
Thanks.

MR. BOBBY GREGORY: Okay.

MS. OCHOA-GONZALEZ: And 1 just want to ask more

questions to make sure 1 understand. Given the fact that we are



53
22

trying to go zero waste and the Zero Waste Master Plan and that you
are already diverting the 46 percent of i1t, just to make double sure,
the 46 percent that we"re talking about that you®"re already diverting
for not going to the landfill, is that mainly the wood poles?

MR. BOBBY GREGORY: It is broken down actually in the
report that you have. 1It"s mainly the wood poles. That"s correct.

MS. OCHOA-GONZALEZ: Okay. It"s just we didn"t have
time to read these before we sit here so --

MR. BOBBY GREGORY: But you can also see that it

includes in addition to wood poles, there is metal and there is -- you

can see the tonnage of brush, capacitors,

MS. OCHOA-GONZALEZ: Can you give me the page, please?

MR. BOBBY GREGORY: I"m sorry?

MS. OCHOA-GONZALEZ: 1t"s in this contract (holding up)?

MR. BOBBY GREGORY: 1It"s in the one with Exhibit 16 on
the front of it.

MS. OCHOA-GONZALEZ: Okay. Okay.

MR. BOBBY GREGORY: And it"s about an eighth of an inch
further back and --

MR. COFER: 1t"s the page right before the photograph.

MR. BOBBY GREGORY: Right before the photograph. [I™m
sorry.

MS. OCHOA-GONZALEZ: Thank you. It"s very interesting
because 1 was also very confused to see that the other papers indicate
that there was no potential for diversion. And 1 don"t know if that

was also your -- what you understood, but under the recommendations
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that were submitted, i1t says that nothing will be diverted and all
compost that are recycled and there®s a discrepancy with these.

MR. BOBBY GREGORY: There"s clearly room for diversion.
Obviously, 46 percent.

MR. PAINE: Yeah. 1 will say that when 1 was looking
over Bob"s letter, the first thing that jumped at me was the wood
utility poles. | can think of probably 30 people I could call right
off the top of my head that would instantly haul those off for free.
And then 1 wondered about those capacitors. It sounds like those are
recyclable.

MR. BOBBY GREGORY: Some are.

MR. PAINE: Yeah.

MR. BOBBY GREGORY: And the ones that are, we do and
there"s steel and there®s some copper in them --

MR. PAINE: Uh-huh.

MR. BOBBY GREGORY: -- so you know the value of copper.

MR. PAINE: Sure.

MR. BOBBY GREGORY: That"s something that we"ve -- we
really go after.

MR. COFER: All right. Any additional questions for Mr.
Gregory?

COMMISSION: (No response).

MR. COFER: AIll right. | bet we"ll probably have some
more later.

MR. BOBBY GREGORY: Thank you.

MR. COFER: Thank you, sir. Signed up at 6:28 is Andrew
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Dobbs, Texas Campaign for the Environment.

MR. DOBBS: Hey, everybody. Andrew Dobbs, Texas
Campaign for the Environment. 1711 keep it brief. Our big concern,
of course, is the diversion element here. You know, 1 look at the bid
sheet for the new contract and there®s just not -- 1 don"t -- | see
landfill, landfill, landfill, landfill, landfill, landfill.

And 1 note the existing contract does a great deal --
apparently 46 percent diversion and, you know, I — and as Jeff just
said, this is the kind of waste that i1t makes sense that there®s a lot
of room for this. You know, and if we"re going to keep to our -- if
we"re going to stick to our guns here, we really ought to think about
making sure that -- that we hear all the sides on this and that we
give everybody an opportunity to give us what we need, which is the
opportunity to divert as much material as possible. So that"s just my
two cents | guess.

MR. COFER: Thank you, Mr. Dobbs.

MR. DOBBS: Thanks.

MR. COFER: Ed Hurley? All right. No Ed Hurley? And
finally, Melanie McAfee.

MS. MCAFEE: Hello. 1"m Melanie McAfee. 1"ve had a
business iIn the area since 1981 so I1"m a long, long time. | was there
before the landfills. 1 have been fighting the landfills about 30
years and I can tell you there has been a pattern over and over where
we have gone to the politicians. We"ve gotten the desire to stop the
landfills and either staff or TCEQ come back over and over and over.

And I find it just unbelievable that we finally got a
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closure date and here the city is trying to do business with a company
that they have vocally and written a resolution to oppose them. Why
would you give them business? We want them closed. And then the
thought that they could then sub it out to Waste Management is just
beyond my comprehension.

In the past, SWAC and now ZWAC has been a pivotal force
to try to keep that line open with the council and I really plead with
you guys to take that stand again like you have iIn the past so that
what happens In the future when this contract comes up and all these
things are forgotten, that"s when these bad things happen.

And I find it a little strange that BFI has not written
that. They stand up here and say yeah they"re going to close, but
then they will not put it in the contract or in writing and just say
well, you know, TCEQ will act upon it later. Well, 1™m here to tell
you TCEQ is the first one to fold when things like this happen. So
we"re depending on you guys to be the strong ones. Thank you.

MR. COFER: Thank you. Oh, hold on, Melanie. Does
anyone have any questions for Ms. McAfee?

COMMISSION: (No response).

MR. COFER: AIll right. Thank you and thank you for your
work.

All right. We don"t have any further citizen
communication on this item. But if we have any questions for Lee
Kuhn, we can certainly give Lee Kuhn an opportunity to finish his
thoughts.

MR. PAINE: 17°d give him the opportunity.
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MR. COFER: Yeah. Yeah.

MR. KUHN: Going first and not knowing what to expect
here tonight and this being a new process with these contracts, | just
wanted to have an opportunity to address a couple of the items that
was brought up.

First, from a from a recycling standpoint, the largest
quantity of materials and, in fact, the largest quantity of materials
that TDS says that they“re recycling and reusing, the term where, in
the treatment it says grind and reuse and dispose and process of
landfills. So grind and reuse in terms of reusing it and -- onsite as
beneficial reuse. Sounds very similar to what they“re doing.

I"m not -- 1"m not sure if that material is going off in
composting or not. But we just want to highlight and point out that
the -- i1t didn"t ask to specify how we reused. It wasn"t a question
that was asked of me while I was up here and how we intended to use
these materials. So | did want to highlight the fact that we can, in
fact, reuse those materials onsite, that largest component.

Secondly, 1 also want to point out that irrespective of
the comments on the -- after the initial term of the contract, we do,
in fact, have a landfill in San Antonio, Tessman Road Landfill, that
we do own and operator and we can very easily haul the necessary
materials that"s not reused to San Antonio to that landfill to be
reused. It"s a process that"s very common. If I"m not mistaken, TDS
operates a transfer station in San Antonio and hauls a significant
amount of waste from San Antonio to Austin. It can easily be done

going the other way.
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So 1 just want to say that if for whatever reason there
is an issue or concern about the time the landfill closes and after
the landfill closes and any extension thereof, we do own and operate a
landfill and we can send that material to that landfill if that is
what"s ultimately deemed necessary, if Austin Energy decides to extend
and if there®s a concern about where that waste is placed.

So two primary points | wanted to make. We are
diverting. The guestion was not required to specify in here. It was
not a question that was asked. So we can divert and it was our intent
to do so and on the Tessman Road piece that again we do own and
operate a landfill there. So any other questions, 1°d be happy to
answer .

MR. PAINE: Can you describe the reuse purposes of the
utility poles?

MR. KUHN: Yeah. They could be used again. They could
be used, reused, at our site in terms of the wind fencing that we
have, putting in place additional wind screen fences. That"s a very
similar use to what they"re even provided for — or ultimately was
prior use rather. In addition, they can be ground and reused and
reused on site for wet weather turnaround and can offset having to
purchase rock or other material so it could take the place of that so
it would have a beneficial reuse.

MS. OCHOA-GONZALEZ: So it would -- just to make sure,
what you®"re trying to say is that that would be a bulking item to put
a layer on your landfill?

MR. KUHN: Not a -- not necessarily a bulking item, but
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it could be put down on the turnaround area for the trucks during wet
weather to provide traction. So the materials — you either have to
buy that material through rock or use wood chips or mulch. And so we
have it where we grind that material and we can reuse that material on
site.

MR. COFER: All right. Thank you, Mr. Kuhn.

MR. KUHN: Thank you.

MR. COFER: And what I think 1°1l do -- so Mr. Kuhn had
an opportunity to talk. 1 certainly want to hear the TDS perspective.
What if we do the staff presentation and then 1"1l have some questions
for you. Does that work? And then gives everyone a little bit of
time.

All right. Staff?

MR. GEDERT: 1 would like to invite Austin Energy to
present their PowerPoint. But before that, 1°d like to present my
report to Austin Energy since it was referred inaccurately through
tonight.

I had been asked to evaluate the contract and present it
-- a statement to Austin Energy on Monday of this week on my
evaluation. And 1 itemized the type of waste stream based upon the
contract terms that were bidded out and 1 interviewed Austin Energy on
the use of this material and the -- and the con -- the types of
materials for disposal. 1 also interviewed TCEQ on the permissible
end uses of this material as well. And that®"s the formation of my
evaluation.

My diversion opportunity statement is materials
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identified above are not suitable for recycling, composting or
beneficial reuse. No diversion opportunities were identified through
this review. The statement -- | stand -- | stand by that statement
based upon the true definition from our zero waste plan on diversion.
And 1 caution you on the swirly and changing definition of diversion.

For most of last year, there was a great deal of waste
to energy conversation around the country where waste to energy was
defined as a diversion activity. 1 spoke In many forms against that.
I noted that although there may be an energy output from waste to
energy, it does not constitute diversion. That is disposal. So we
need to be real clear about our disposal versus diversion activities
and our definition.

An example, another example, is the utility poles. IT
they"re treated, if they"re chemically treated, they are regulated by
TCEQ and they cannot be composted. And they -- there is potential
reuse of the item. There is no — no possibility of recycling or
composting of the item, but

chemically treated utility poles could be reused, but It is a

regulated reuse. It cannot go out into the general public.
So there i1s -- because it cannot be reinstated into a
general public stream, it is a regulated process. Is that beneficial

reuse? That"s still a national discussion, whether that"s beneficial
reuse. It -- in our master plan, If the item stays within the
confines of a landfill, it"s disposal. So for instance, shredded
glass, 1T 1t"s used around a leachate collection system of a

landfill, that is not recycling. That is not beneficial reuse. That
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is disposal.

So I stand firm on this statement here that we don"t
have suitable types of materials for composting, recycling or
beneficial reuse in the general public. 1 would note that 98 percent
of the items that are listed there -- 98 percent by volume -- is the
utility poles. And so that"s the main topic on the recycling, reuse.
98 percent of what"s documented as recycled or reused is utility
poles.

The environmental safeguards of the contract are very
strong. It does include the ARR"s interests in reporting of volumes
and it does have the generator status of Austin Energy correctly noted
and they are -- they are following state and federal laws. So from my
environmental review, It does meet that.

I did not review any environmental safeguards of the
receiving facility. That is not my task. That"s more of the task of
Purchasing and the review committee that"s reviewing over the bids. |1
was not involved in the review of the bids. My review is over the
material and the type of material and how the material can be handled.

I did evaluate that this is under the purview of SWAC by
its bylaws. Therefore, we"re here today for that discussion. | did
mention earlier about the consolidation concept of contracts and
therefore, my recommendation to Austin Energy is that the end of the
term of this agreement — | suggest a contract term to end September
30th, 2015 in hopes that perhaps this material could be combined in a
city-wide contract. And that®"s -- that was my recommendation.

And Austin Energy is here to present to you what this
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contract"s about and their intent in the se of this contract.

MR. COFER: AIll right. Thank you, sir.

MR. SULLIVAN: Could 1 ask a question?

MR. COFER: Yes.

MR. SULLIVAN: So in your putting together the
requirements for a proposal, do you consider that the landfill might
be 70 miles away or do you look at whether it"s -- we can save energy
and resources by having i1t nearer?

MR. GEDERT: Yeah. My evaluation is not over who is
selected by the bid. Because | cannot interfere in the bid-selection
process. So that"s in the purview of the Purchasing Department. So I
did not evaluate that end of the selection. 1 only evaluated Austin
Energy"s generation of this material and how it should be handled.

MS. OCHOA-GONZALEZ: Mr. Gedert, you®ve been for how
many years now, two or three years?

MR. GEDERT: I"m --

MS. OCHOA-GONZALEZ: With the Austin -- ARR has been
honored to have you for two or three years? How long have you been
here, three --

MR. GEDERT: Three years.

MS. OCHOA-GONZALEZ: Three years. In these past three
years, these diversion rates did exist, the 46 percent diversion. And
you just happened to realize now that TCEQ does not approve these
poles for proper disposal but you did know the last three years that
they were being composted and --

MR. GEDERT: No.
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MS. OCHOA-GONZALEZ: -- you didn"t --

MR. GEDERT: No.

MS. OCHOA-GONZALEZ: You didn®t know?

MR. GEDERT: 1 was unfamiliar with the end use of this
material and 1 have been pulled into this discussion as of March 7th.
I have not been involved in this contract until March 7th of this
year.

MS. OCHOA-GONZALEZ: Okay. Because I -- it"s just a
surprise to me that ARR wouldn®t know what was happening with the --
and it"s just authentically, honestly a curiosity of why TCEQ will not
accept these to be properly, you know, composted if they have an
explanation in their website or what is their reason or their
classification to just not let it be diverted.

MR. GEDERT: There iIs autonomy among city departments.
And therefore, 1 have no control or designated authority over Austin
Energy"s contracts or decisions. Our master plan has a voluntary
agreement with Austin Energy and several other departments towards
waste diversion. This contract and this material was not included in
that discussion.

MS. OCHOA-GONZALEZ: And the reason why I"m asking is
because if you do achieve the opportunity to make those consolidated
master contracts in the future, then all of those questions will be
passing your way, right --

MR. GEDERT: Yeah. We"re looking for --

MS. OCHOA-GONZALEZ: -- for the future?

MR. GEDERT: We"re looking forward to the future. We
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have -- we are piecing together what contracts other departments are
engaged in. This is new, a new topic that we have not been engaged
in. This was not brought up in the master plan development of the --
of the waste hauling contracts of other city departments. This was
not under consideration.

This was brought to my attention on March 7th and I am
engaged towards researching with the Purchasing Department. In fact,
Purchasing sent me a fairly long spreadsheet of review of contracts to
see if It has waste hauling involved in 1t. It"s not always obvious.
And so there®"s -- there was a chore in looking over future contracts
and this iIs a brand-new activity of our department.

MS. OCHOA-GONZALEZ: 1 don"t get why TCEQ -- and you
probably went through this because you already determined that they"re
not suitable. You said TCEQ has some specifications that said that
they were not suitable.

MR. GEDERT: Well, 1 don"t think it"s as simplistic as
that. |If there is an intent to take a special waste or any waste that
has a hazardous component to it outside the realm of a permitted site,
it does require testing from TCEQ. There are some basic tests that
TCEQ requires and it requires the permission of TCEQ for that activity
once It"s been tested.

I do know that our Dillo Dirt program at Austin Water
goes through TCEQ testing quite frequently and must be permitted by
TCEQ for consumer impacts and output there. So there is a process.
The material type that is identified in this generally does not go

through a recycling or a beneficial reuse.
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MS. OCHOA-GONZALEZ: How --

BRENT PERDUE: Perhaps we can have -- if I may --
perhaps we"ll have Mr. Gregory clarify later, but it sounds like to me
that these utility poles are not being composted, they"re being reused

MR. GEDERT: That"s right.

BRENT PERDUE: -- as fencing material. So what"s being
composted --

MR. GEDERT: As fencing.

UNIDENITIFIED MALE: -- is brush materials, pallets,
wood -- untreated wood debris. Treated wood, such as utility poles,

is being beneficially reused in both scenarios it sounds like.

MR. GEDERT: And the brush and other woody material is
less than one percent of the overall waste flow and therefore,
incidental. But the utility posts, | don"t have the numbers in front
of me, but it"s about 1500 tons of materials. So that"s the elephant
in the room is the utility poles.

And you"re correct, as my understanding of the reuse is
fence posts and that doesn"t leave the property and therefore,
probably fits the definition of TCEQ. |1 questioned the definition of
reuse and diversion. |1
find that more in the realm of disposal as opposed to diversion. It"s
a technical definition, but there"s a safeguard around that definition
because of what"s happening around the nation. The waste to energy
conversation is a very good example of how diversion is getting abused

and stretched in its definition and we need to safeguard that
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definition.

MR. COFER: AIll right. Austin Energy 1 guess.

MR. ELDRID: Well, good evening. My name is Jim Eldrid.
I"m an employee of Austin Energy and 1°m here with my director of
environmental services for Austin Energy, Kathleen Garrett. She can
wave her hand.

It"s a pleasure and an honor to be here to represent and
-- not just represent Austin Energy, but also have an opportunity to
share with you what, you know, what 1 purview as part of my realm as
an employee in managing waste to the best of our ability as a utility
and really, meet the goals and the mandates of zero waste is something
that we"ve been in the business of for a long time under the guise of
pollution prevention way before zero waste came into the forefront of
the conversation.

But what 1*d like to do is just share a little
background information on our waste, kind of, you know, set a big
picture for it and then talk a little bit about our efforts on zero
waste and then a few facts that | know about this contract and the
bidding process, for what it"s worth.

There are a variety of ways that Austin Energy does
manage, including PCB waste that is regulated under TSCA, the Toxic
Substance Control Act. That"s through the EPA and the State Health
Department. PCBs are in our older transformers and we manage that
very carefully according to the TSCA regulations. So that"s an
important contract for us and waste stream.

And then we manage hazardous waste under the RCRA
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regulations, federal regulations, and also the Texas Administrative
Code, Title 30, Chapter 335, which references federal regulations, 40
CFR 261.

The hazardous waste for Austin Energy has come a long
way and 1 think -- 1 have a little bit of data that shows that, that
we"ve come a long way in reducing the waste we generate. Right now,
both our main power plants that generate power are conditionally
except small quantity generators and that"s a big achievement for us.
It means they generate a less than a hundred kilograms or 220 pounds a
month of hazardous waste.

Okay. We have class one industrial waste besides
hazardous waste. There"s class one, non-hazardous industrial waste.
And this applies just to our industrial generators, the power plants
mainly, not to our service centers or other office buildings or
support buildings.

Class one industrial waste is deemed some level of
hazard by the State of Texas. It"s somewhat in between class two
waste and RCRA hazardous waste. For example, lead. If you have lead
in the order of 1.5 to 5.0 parts per million, 1t"s not hazardous under
RCRA under 5.0 parts per million, but it is class one down to 1.5.
Class one also high -- waste with high total petroleum hydrocarbons
such as contaminated soils from fuels would be considered a class one
industrial waste.

The main thing about most class one industrial waste 1is
it can"t go to a local landfill. They"re all class two or municipal

landfills. It has to go as far as -- San Antonio is the closest class
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one landfill that we can use. There are a couple of them down there
we have used.

Beyond that, there"s some other class one waste streams.
I mentioned PCBs regulated under TSCA are also class one. They"re not
RCRA waste. Friable Asbestos, class one.

Then we have a variety of recycle streams. We recycle a
great deal of metal as you can imagine. Half our company is a wires
company so we have a lot of metal to reclaim and sell It to great
value revenue for Austin Energy and the City of Austin. We also
recycle transformers. The core of the transformers is copper so
that"s another high-metal waste stream and high value waste stream for
us. We recycle single-stream items at our office buildings through
our city-wide contract with Allied Waste. We put boxes out there for
cardboard, paper, metal, plastics and that"s been a big effort on our
part in recent years to really get some commitment to get diversion
from our refuse to single stream. Used oil, universal waste, which
are hazardous, we recycle, things like Fflorescent bulbs and batteries,
paint.

Okay. |1 talked a little bit about our refuse and
single-stream recycling. Refuse being household-type garbage. At a
power plant, the only refuse comes from the admin building or the
cafeteria. So it"s office-type waste. |If any waste is generated out
in the industrial site, it"s considered a class two, non-hazardous
waste, not refuse, and i1t"s managed under this contract we"re talking
about and i1t"s called plant trash. Plant trash is a generic term that

the State came up with for industrial trash. So it"s different than
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our refuse. |1 just want to make that clear.

Okay. Just to talk in detail a little bit about class
two and the types of things that make up the class two waste streanm,
we have things like we do generate a little bit of rust. 1It"s usually
stored in drums and that rust has to be tested for metals to make sure
it"s not class one or hazardous. That -- that"s a class two waste.

Our weathered poles, we"ve talked a great deal about
weathered poles. Austin Energy does sell used poles and anyone in the
public can buy them. So if your friends are interested, we"re
interested in selling them. No question about it. Unfortunately, we
don"t sell a large majority of them.

When 1 First came to Austin Energy from Solid Waste
Services iIn 1999, we sold all our weathered poles to a big farming
outfit and made money off of them. That farming outfit was up near
Waco and gradually over time, they paid us less, less and pretty soon
they wouldn"t bid, nor would anyone else bid that contract. We were
interested in an end-user for those poles, but no one wanted them.
Now, we did sell some to the public, you know, 50 cents a foot. You
know, it used to be 2.50 a foot, but we really make a lot of effort to
try to divert that before we go to landfill.

And in all fairness, I had no idea that TDS was selling

these poles or reusing them in their ranch. | had no idea. 1 thought
they were being landfilled. 1 don"t like to see poles landfilled so
I*"m happy to hear that our class two waste -- you know, 1 definitely

would request respectfully a copy of your report and your numbers

because | don"t have them. No one"s ever communicated as the
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coordinator of the contract that, in fact, this was being done. So
it"s interesting to me because i1t will help our zero waste numbers.

My throat®"s a litle dry, just bear with me. [1"m sorry.
Low level contaminated soil or water is a significant waste stream for
us. Contamination low level, most of it, like transformer spills is
mineral oil. We occasionally have some contaminated soil at some of
our facilities. That generally is a class —-- it can be a class one,
class two, it could even be hazardous. We have to do thorough testing
before we classify 1t. Also, some water is occasionally, not much
these days but we used to have more contaminated water and we worked
real hard at reducing that through a variety of processes.

There are two exceptions to the class two definition
that we are allowed to go to local landfills for soil contaminated
with transformer oil even though 1t is above the threshold of 1500ppm
tph, we get a special exemption from the State to go to the municipal
landfill and it makes sense because mineral oil itself is relatively
benign and it"s appropriate 1 think exemption for us to go to a local
landfill than ship it all the way to San Antonio to a class one
landfill. We also have some asbestos from our abatement projects.
It"s a class one waste, but as long as you take precautions to prevent
airborne contamination, it can go to local landfill.

Zero waste at Austin Energy. We -- my work group at
Austin Energy, Environmental Services, tracks and reports on waste
performance every year. We train and promote our employees on
principles of pollution prevention and now zero waste, which to me is

an extension of pollution prevention.
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We recognize -- we were recognized by the auditor®s
office for our high level of care in taking -- in managing our waste
relative to other city departments. 1 wanted to bring that to the

council®s attention.

We are collaborating with -- I think under the direction
of city council really with Austin Resource Recovery on our hazardous
waste contract to see iIf we can get some economies to scale and
combine our contracts, you know, make them city-wide as Bob had
addressed earlier.

Austin Energy. Our waste is trending down. Our
diversion relative to waste has been trending up. Even without the
figures that Bob Gregory, you know, shared with us, our own Figures
discounting class two waste that goes to what we thought was going to
the landfill, we"re trending up on diversion. We"re making great
progress and we"re very proud of that.

We"ve done -- we"ve bought some equipment to
mechanically strip insulation from our copper wire that enhanced our
revenue and further -- you know, that®"s the other thing is, you know,
what makes the most business sense. Where can we make the most money
for our recovered materials? We have started recycling wood from our
power plants and diverting that out of our plant trash stream. Single
stream®™s been enhanced at most of our facilities now or a lot of them
where we"re gradually phasing in -- making sure the single stream
recycling is available at all our office and support facilities.

And then we"ve done other pollution prevention business

cases that haven"t worked out from the monetary sense or capital
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recovery, you know, cost benefit analysis, but we looked at grinding
up poles at one time just to make it cheaper to landfill, if you will.
We didn"t really intend to compost that and | had real concerns about
chemically-treated wood as compost or what is the proper use and I
didn®"t want to do that, but it would have lessened our cost by about
four fold it we were able to mush it up if you will, compress it. But
the problem is the capital expense and location of the equipment was
deemed too high and the payback was too long.

We also looked at doing more cardboard re-baling like
any Wal-Mart or grocery store. At least we"re recycling the
cardboard, but you know, bailing something that 1 think -- you know,
we made a good business case for it and it"s being applied or trying
to be applied at some places.

There -- this graph shows the tracking our waste and you
can see the purple is the total waste, the blue is the landfill waste
and the gold is recycled, what we"re doing in tons per year since 2005
when 1 First came downtown and started tracking these various waste
streams.

One thing 111 have you note that peak in 2008 is mainly
poles. We had a huge spike in poles, about doubled our average annual
that year and 1 think It was right before the recession. We were
doing a lot of re-conducturing, just a lot of poles were coming out of
service. It could have been, you know, the end of life for a lot of
poles as well where our troubleshooters go out and recognize they
better take these poles down before -- you know, so that they"re still

stable basically or structurally sound.
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But it looks like an anomaly, but I don"t think it was.
We got into the recession. | think business and building slowed down
some In Austin, but our pole numbers definitely went down after 2008.
I think what we see is a general trend down with, you know, that
anomaly in 2008.

And in recycling, in 2007, 1°m trying to think of what
the stream was, metals, | think we had a very heavy year in metals in
2007, and it kind of peaked and then receded a little bit.

Here’s a big picture of all the waste that 1 can track
at Austin Energy, and there are a few things that are missing. We
need to do a better job of tracking our construction waste, and 1
think furniture and a few other things, but for the most part, 1 try
to grab facts and weight on all the waste we generate at each
facility. The green there represents everything that is diverted from
landfill in tonnage. Admittedly, a large percentage iIs tree
trimmings, you know, that are either composted on-site or mandated —
the tree trimming contractors have to take that to composting
facilities. Then we took the blue pie and slit it down and cut it
into a pie and that’s the 1400 tons that are landfill waste annually,
and you can see there that poles make up — and we’re considering all
these going to landfill and 1 learned tonight that they’re not going
to landfill, they’re being used, at someone’s ranch, so that’s great
and 1°m glad they’re used, but I would like to know that, I would like
to know that up front. And 1°d like to take credit for it being a
diverted waste stream, but you don’t mind sharing credit. Okay. But

the refuse there — 49% clearly — that’s where we need to target our
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efforts in further landfill diversion. 1 think for us to eclipse 90%
will not be terribly tough, but 1 recognize that pie on the bottom
there is what we have to work on. And we do that by training our
employees, talking up pollution prevention, talking up the goals of
zero waste, and trying to lead the City, which should lead the
community iIn these efforts. And that’s what | understand our mission
is.

MR. PAINE:: Can I iInterrupt you for a second?

MR. ELDRID: Yeah.

MR. PAINE: On the previous slide, is it easy to go back
to the previous one?

MR. ELDRID: Uh, give me about ..

MR. PAINE: If not, it’s okay, I can wait until the end.

Oh, there we go. On the pie chart on the left, could you explain if
the green on this pie chart relates to the orange iIn the previous
graph, the previous slide?

MR. ELDRID: The gold. Yeah. It didn’t — 1 think the

gold did not include tree trimmings.

MR. PAINE: Okay.-

MR. ELDRID: So that’s the big difference. That’s why 1
mentioned tree trimmings here. It is a large percentage of the
weight. There’s no question. And part of me really wants to take
that out of the equation because it allows us to concentrate on the
work we have to do and not take credit for something that’s a little
more passive —-

MR. PAINE: Okay. Thank you.
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MR. ELDRID: -- in my estimation or obvious.

But you can see, we have made a lot of progress if you
look at plant project waste, one percent. Plant trash, four percent.
You know, we have further to go. Contaminated soil is one of those
things that, you know, we work hard to prevent spills, but it’s — it
sometimes seems like it”’s out of our control. It goes up, it goes
down. But we’re doing what we can to prevent spills. And we have a
lot of policies and procedures in place to do that very thing.

Now, the contract, these are the facts as | understand
them. We manage five of the six contracts in my own work group that
five of the six waste-related or recycled contracts. One thing that"s
not mentioned here -- and 1 do want to acknowledge reclamation does
manage a lot of material that"s diverted including the wire and the
metals and that"s a large revenue and that"s not listed here.

But we have a city wide, you know, all city departments
share a refuse and single-stream recycling contract through Austin
Resource Recovery now. We manage PCB disposal for -- under TCSA. We
manage houses and class industrial waste, which we are exploring
combining with other city departments. Used oil recycling contract, we
recycle a lot of used oil. We have a scrap transformer reclamation
contract. And then we have our class two non-hazardous disposal
contract that we"re discussing now.

As far as the class two contract bid history, we"ve had,
since 1"ve been here, three multi-year contracts over the last 12 years
and they"ve been awarded to all three of the local landfills almost in

succession. They include TDS now, Texas Disposal Systems, Allied Waste
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that we had prior, and Waste Management.

Now, this is just a statement as I assess it. From 2005,
our landfill volume has decreased 40 percent over 2005, but our costs
have increased 105 percent. And I think if I were, you know, in
California, that would sound really reasonable to me, you know, but
that"s the way it is. 1 mean, you know, as we grow, land space, you
know, becomes more precious, you know those costs are going to go up
unless you divert them, divert your waste.

Waste Management has not bid Austin Energy contract the
last two times. You know, we want them to bid, but they haven"t bid.
Okay, our IFB, as 1 understand, was originally scheduled to close on
the 19th of December, it was extended to January 9th and again January
16th. 1t closed on January 16th, 2013. Two bids were submitted and
one bid was disqualified. The responsive bid received was from Allied
Waste for a total amount of $264,820.

Allied bid represents a six percent increase across the
bid from 2009 prices. Originally, we estimated higher, but that was on
a sample evaluation for some line time, select line items. But it"s a
six percent increase. |If you look at the graph, it shows the producer
price index for waste or waste collection and actually the PPl shows a
7.4 percent Increase over that same time period. So you know, judging
by that, it looks reasonable.

And that®"s all 1 have from my standpoint. One thing I
did want to address that 1 did see in here is -- and I don"t know if
this is just someone guessing at our intent, but I don®t think Austin

Energy really wants to reclassify our class two waste as hazardous
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interest in that. We have no iInterest in that. We

requires to classify the waste and show them that

it"s classified properly.

But

MR.

MR.

MR.

MR.

because the front

anyway, thanks. Any gquestions?
PERDUE: Thank you. | have one question.
COFER: You"re going to have some questions.

ELDRID: Yes?
PERDUE: The one bid that was disqualified is

bid sheet wasn®"t signed?

MR. ELDRID: No. To my knowledge, it was incomplete.

MR. PERDUE: Incomplete?

MR. ELDRID: Yeah. And that"s -- again, It"s not my
decision. That"s just -- yeah, you know.

MR. PERDUE: A purchasing thing.

MR. COFER: What was incomplete about it?

MR. ELDRID: I think it only -- it only submitted -- 1
think there were two, at least two pages, missing. It only submitted

bid 1tems on a --

compare.

on a percentage of the waste so we had nothing to

UNIDENTIFIED MALE: (inaudible)

MR.

ELDRID: Yeah.

UNIDENTIFIED MALE: (inaudible)

MR.

MR.

MR.

MR.

COFER: Okay. I'm sorry.
PERDUE: Okay. (inaudible)
ELDRID: (inaudible) purchasing and (inaudible).

COFER: Okay. So you®"re not with purchasing?
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MR. ELDRID: No. [I"m with Austin Energy, Environmental
Services.

MR. COFER: Okay. Okay. Gotcha. So -- well then, let
me ask you this while you"re walking up. Are you generally happy with
the service you“re receiving now?

MR. ELDRID: [1"ve been happy with the service I™m
receiving now. 1 was happy with the service | received from Allied.
And 1 was happy with the service | received from Waste Management. So
yes, I"m happy with the service 1| have now and 1°ve been doing this for
a while and 1"ve actually gotten good service from all three companies.

MR. COFER: All right. And -

MR. PAINE: 1°ve got -- I"ve got -- go ahead.

MR. COFER: Oh. Well, so was it your decision or whose
decision was it to send this out for bid rather than extending the
existing contract?

MR. ELDRID: Yolanda can speak to this.

MR. COFER: Okay.

MR. ELDRID: My understanding is it was an annual
contract that we could re-let, 1 think, three or four times in
succession before we would rebid 1t and it ran the full extent and now
it"s time for us to rebid and we"ve done this three times since 1"ve
been down at corporate office.

MR. COFER: Okay.

MR. ELDRID: Okay.

MR. COFER: All right. Let"s hear from purchasing.

MR. ELDRID: Thank you.
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MR. COFER: Thank you.

MS. MILLER: Hi. Yolanda Miller, deputy purchasing

officer. Do you have a question?

MR. COFER: So why was the -- why was one of the bids
disqualified?

MS. MILLER: The bid was disqualified because there
were two of the three offer sheets -- bid sheets missing --

MR. COFER: Okay.

MS. MILLER: -- when we publically opened it.

MR. COFER: 1Is that just an error or a mistake or what is
that?

MS. MILLER: I can"t speak to why it was missing. But
when you open a bid, in order for it to be responsive, all the bid
sheets must be present.

MR. COFER: Okay. And so what®"s the price increase from
the current contract to the new proposed contract?

MS. MILLER: We did an analysis of all the line items in
the bid and we came up with a six percent increase in price over the
2009 prices to the bid we opened in January.

MR. COFER: And is the city paying today the same prices
under this contract that it was paying in 2009 when the contract was
initiated?

MS. MILLER: 1 believe so.

MR. COFER: Okay. And so what was the rationale -- well,
what was the rationale then for doing an invitation for bid rather than

extending the current contract?
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MS. MILLER: Well, you know, we are a public entity and
we traditionally, when a bid expires, we rebid it to give other vendors
the opportunity to competitively bid on a supply or product or
something. So it"s a —- it"s a matter of a routine in our office.

MR. COFER: Okay.

MS. MILLER: So --

MR. COFER: Additional questions for the Purchasing
Commissioner?

MS. OCHOA-GONZALEZ: 1 was born in 1980 and so most of my
like 1"ve known e-mail and electronic backup. It"s just hard for me to
understand that the problem is two paper sheets and that it"s only on
paper. So I want to ask if the submission of the bids -- and this
might be in all departments, not only yours -- are just iIn paper or
people just also provide a backup electronically? You know, because
every contract 1 provide personally, I have to put a CD, a USB, an e-
mail copy, a backup and a paper is kind of the extra thing. And as
we"re going Zero Waste paperless, | just --

MS. MILLER: That"s a very good question.

MS. OCHOA-GONZALEZ: -- wonder if those fell in the --
fell in -- (inaudible) what happened there?

MS. MILLER: Well, today our bid process is paper and the
bids are submitted, one copy, and they“re publically opened at the time
advertised, the date and time, time advertised.

Now, for some of our requests for proposals, we ask for
one paper proposal and then we may ask for electronic copies, maybe on

a thumb drive. But for -- this was an invitation for bid and we
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required all the bids to be in at a certain time where they were
publically opened at the — a minute after the bid closed. So it"s just
a matter of what our internal policy is.

MS. OCHOA-GONZALEZ: 1"m honestly just curious because it
seems fascinating that it"s just two sheets, you know, and 1 just don"t
know why the paper issue might be a mistake? |1 don"t know if they were
missing the sheets or if they honestly if they fell down or --

MS. MILLER: Following the requirements in local
government 252, it states that the bid must be opened at a time that is
advertised. And so when you open it, it does not give you the ability
to alter the bid, to correct the bid. It means that anything that is
required in the terms and conditions as being part of that bid must be
there at the time of the opening. And so the offer sheet or the
pricing sheet was a requirement of the bid. So that"s why we"re
following the course we are today.

MS. OCHOA-GONZALEZ: When 1| bought a house, they made me
make like ten copies of everything and | just have to verify that
nothing was missing or applying for anything in America, you know, I
just —-- 1 don"t know, it’s just papers. (inaudible) 1711 stop there.
Thank you.

MR. KAZI: Okay. 1"ve got a couple of questions. |If you
could help me understand the purchasing process, so does Austin Energy
come up with the bid documents?

MS. MILLER: There are -- there"s a total bid package.

MR. KAZI: Okay.
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MS. MILLER: And Austin Energy works on the
specifications or the statement of work. So they"ll work on the
technical portion of the solicitation. And then we will work with
Austin Energy to put the terms and conditions and the offer sheet and
the price sheet along with the solicitation. And then purchasing will
then send it out to people who are on our bid list that want -- who
have expressed an interest to do work with the City of Austin and have
been qualified as being a person that can bid on a certain solicitation
so --

MR. KAZI: Okay. So specifically on the bid form, the
line items, was that in Austin Energy®"s scope or was that in
Purchasing®s scope?

MS. MILLER: It probably came -- oh, wait. [I"m almost
sure It came from Austin Energy in identifying what items they wanted
to be on this contract.

MR. KAZI: Okay. Thank you. 1"ve got a couple of follow
up questions for Austin Energy.

MR. COFER: Wait. Hold on. Anything further for
Purchasing?

COMMISSION: (No response).

MR. COFER: Okay. Great. So I think we"re back to
Austin Energy. Thank you, ma®"am.

MR. KAZI: So I"ve got two --

MR. ELDRID: If I may, 1 just -- | wanted to clarify
something that was made that I wasn"t aware of. 1 used to work with

weathered poles quite a bit, the field services group, | worked with up
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at Kramer Lane. We handled the treated poles. But | was told that we
are now selling only non-treated, not treated. So | do want to take
that back because 1 -- you know, that"s something 1 should know, but 1
misspoke. | was speaking about my experience back six years ago, not
since 1°ve been downtown. So I"ve been corrected.

MR. KAZI: Okay.

MR. ELDRID: Thanks.

MR. KAZI: So my question is about the line items that
are In the bid form or that were in the bid form. And 1 want to hear
your opinion about the importance of the line item that was left out in
Allied -- in Allied"s bid.

MR. ELDRID: There was, | guess, a blank. Was it the

wood?

MR. KAZI: No. 1 think it was recycling.

MR. ELDRID: Re -- recycled wood. Yeah, recycled wood is
a new recycled stream. It"s one we"re iInterested in capturing. It

isn"t a large quantity. It"s mainly out of our power plants, scrap
wood that ended up in the plant trash and we wanted to divert that from
plant trash for landfill to recycle. So we did start and we added that
to our contract. It is a very small volume relatively speaking. 1
think Bob addressed the percent and that"s accurate. 1It"s very small.

MR. KAZI: Were the volumes or percentages represented in
the bid documents?

MR. ELDRID: Yeah. Yeah, we had an estimate --

MR. KAZI: And --

MR. ELDRID: -- of how much based on what we"ve done in
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the past.

MR. KAZI: Between Austin Energy and Purchasing, was
there a discussion about, hey, does this disqualify them? Is this
okay? Is this a problem?

MR. ELDRID: You know, 1 think Delores and I may have
mentioned that there was a no-bid item on wood.

MS. MILLER: When we have certain requirements, in this
particular one, It was not an all-or-none bid. Therefore, there were
line items that you -- we had to -- we would have had to determine if
the importance of if we -- like say we had three or four bidders and
half were low in half of the line items and someone else was low iIn
other line items. We could have made the decision to take certain line
items and award to another company.

And 1™m not saying that that"s exactly what happened in
this situation, but there are iInstances where we do — either we"ll take
all the line items and we will state in the bid that you must bid all
line items. To my knowledge, that wording did not -- was not in this
particular solicitation.

Therefore, when someone does a no bid, we are able to
determine the importance of that line item and go forward If we
determine that to be an insignificant item that was no bid.

MR. KAZI: Okay. So I deal with bids all the time so I™"m
aware of the generalities, but 1"m really interested in the specifics
of this contract. And so | understand that there wasn®"t language in
there that said specifically all line items must be filled out --

MS. MILLER: Uh-huh.
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MR. KAZI: -- but was there any language that suggested
one was more significant than the other?

MS. MILLER: No. No, there was not.

MR. KAZI: But there was something about the percentage
of that particular line item as far --

MS. MILLER: 1t had --

MR. KAZI: -- as volume or --

MS. MILLER: 1t had a quantity of I think 200 cubic feet.

UNIDENTIFIED MALE: Cubic yards.

MS. MILLER: Cubic yards.

MR. KAZI: 200 cubic yards. Okay.

MS. MILLER: Now, if the solicitation had said — if it
had a requirement that all line items must be completed, then we would
have taken the appropriate steps.

MR. KAZI: 1 can partly buy that. Okay. Thanks. Thank
you. I"ve got one more question for Austin Energy. There was some
mention about how the bids -- invitations to the bids go out to
previous providers and others that expressed interest. So did Waste
Management express interest?

MR. ELDRID: You know, they did in a conversation | had
by phone. 1 want to say it was the December time frame the first time.
And I was somewhat surprised they didn"t, but -- but I don"t -- they
didn"t bid it the last two times so | wasn"t shocked. But they did
tell me, yes, we would like to bid. So yeah, 1™m not certain. You
know, | don"t know.

MR. KAZI: Thank you.
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MR. ELDRID: Thanks.

MS. OCHOA-GONZALEZ: Were there any conversations about
their possibility to partner up with other companies being a
subcontractor?

MR. ELDRID: Not that I"m aware of. Austin -- you mean
Waste Management?

MS. OCHOA-GONZALEZ: Yes.

MR. ELDRID: Not that I know of.

MS. OCHOA-GONZALEZ: Because what I1"m not understanding
here correctly is what is the risk or the concern this -- you give
these bid to a company that is going to have a closed landfill, right?

MR. ELDRID: (No response).

MS. OCHOA-GONZALEZ: 1t"s going to have a closed landfill
by 20157

MR. ELDRID: Yeah.

MS. OCHOA-GONZALEZ: And the recommendation is that you
move forward to that. And then this company has a closed landfill, but
there wasn®"t a specifications that they contract that. And so can they

utilize your contract to go to TCEQ or the county or CAPCOG and say,

listen, we cannot fall -- we cannot let down Austin Energy, then you
need to extend our -- our landfill --
MR. ELDRID: Not that I"m aware of. 1 don"t think that -

- that would be a likely scenario.
MS. MILLER: But the situation here is we did not mandate
where Allied had to -- what -- which landfill they had to utilize. So

as you"ve heard earlier, they are able to use other landfills that they
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have. They"re able to use this one to a certain time. So we don"t --
we didn"t make that determination in this particular solicitation that
you had to tell us which one you were going to use and where it had to
be.

MS. OCHOA-GONZALEZ: And I"m just very familiar with the
climate protection plan and the Air Force office of sustainability and
the Air Force of reduction of carbon emissions of the city and the
Imagine Austin plan, which is such a passionate plan that we all
ambition. So as a purchaser, why didn*t you include the mileage and
the effects of carbon that will be implied by the landfill, because as
a purchaser 1 will think if I"m committed to climate protection in
Austin Energy that hosted the climate protection, that will be an
essential part of my contract and 1 would reconsider rebidding if that
was something that 1 didn®t include there on the first place because
that"s not in line with the climate protection, the Austin -- the
Imagine Austin and the Zero Waste plan. So did that cross your mind?

MS. MILLER: That is -- At this time, I don"t know if
there was discussion about --

MS. OCHOA-GONZALEZ: At the moment of --

MS. MILLER: -- (inaudible)

MS. OCHOA-GONZALEZ: -- creating the bid, yeah.

MS. MILLER: Uh-huh.

MS. OCHOA-GONZALEZ: Yeah.

MS. MILLER: 1 -- unfortunately, I don"t know that
answer .

MS. OCHOA-GONZALEZ: Because there is a discrepancy of
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putting up the bid outside that it"s not in line with what we say we
are in line as a city, don"t you think?

MS. MILLER: But honestly, we have so many contracts with
the City of Austin so we would -- iIf the recommendation you"re making
is something we -- 1 guess you"re probably recommending we do this for
all of our contracts, which could have some unintended consequences.

So we probably have to look at all of our -- all of our contracts to
incorporate sustainability efforts like the one you"re recommending to
determine what could be the consequences of putting that kind of
language in there. And what then would be our responsibility to manage
that contract and insure that no loads are being gone -- taken to
somewhere else when our main objective in this con -- in this
particular one was to get rid of these items and do whatever the
specifications were dictating them to -- you know, dictating the vendor
to do, so --

MS. OCHOA-GONZALEZ: Mrs. Miller, 1 just mean this in a
very impersonal way. 1"m most passionate about how these things work
and 1t"s not about this contract. 1°m just saying if the city is going
to buy fruit for the rest of the year and whether they"re bringing, you
know, raspberries from New Zealand or they"re bringing local -- on that
end.

MS. MILLER: I can tell you that the issue iIn the
sentiment that you are expressing is being weighed and talked about as
we speak. 1 meet almost weekly with the sustainability office. [I™m
working on a policy for healthy foods and local producers. And so what

you are saying is very much in the forefront, but we have not analyzed
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what i1t is for -- to reduce our carbon emissions and how that will
react with every single contract we have. However, it is definitely
something that is very important to the City of Austin.

MS. OCHOA-GONZALEZ: So the city or you or the
purchasers, do they have the capacity that when they notice this is a
missing element to restructure their biddings and rebid or just --

MS. MILLER: It does, but it doesn"t -- it"s not just
adding that. You need to look at what could be the unintended
consequences for doing it. Now, we"re working with the Office of
Sustainability to do such a thing, to look at all of our contracts, to
make sure we assess these kinds of things. But we"re kind of tackling
it —-

MS. OCHOA-GONZALEZ: One at a time?

MS. MILLER: We"re trying. So...

MS. OCHOA-GONZALEZ: Thank you.

MR. COFER: Additional questions?

COMMISSION: (No response).

MR. COFER: AIll right. Well, 1 was curious to hear Mr.
Gregory®s perspective on how the bid process went, sort of in response,
you know, like a follow up from -- everyone gets to speak twice. 1
guess. All right. Mr. Gregory?

MR. BOBBY GREGORY: I have a lot of follow up.

MR. COFER: Yeah.

MR. BOBBY GREGORY: But you tell me when you want it to
stop. TDS messed up. We didn"t bid -- we didn"t include the second

and third page on a bid. There were ten signatures | think that were
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included, but there®s one on the third page so there was a signature
missing.

The statement that staff does not require all bids to be
made is confusing to me. |If you look in Exhibit 16, the separate one
that 1 gave you, there"s a sheet that has red lettering on both sides.
This is a question from council member -- an answer to a question
Council Member Tovo asked. And 1 won"t read the whole answer, but the
operative part from Purchasing was the bidders were required to provide
pricing for all line items for award of this turnkey waste disposal
contract.

That sounds to me like they required all line, all line
items, to be bid. They were using that against us when they wanted to
disqualify TDS. 1 think they forgot that BFI had not bid a line i1tem
as well. Other things stated in the bid are, “to be eligible for this
contract, the contractor shall, at a minimum, own or operate a landfill
permitted to accept the city"s waste under this task.” That is not
anyone can bid it and you can haul it to any landfill.

Another statement, “No subcontracting opportunities were
identified. Therefore, no goals were established for this
solicitation.” And another one, “In order to comply with the federal,
state and local regulations, Austin Energy requires the turnkey
services of a waste disposal contractor to transport and dispose of
industrial class two and non-hazardous special waste generated.”
That"s a turnkey disposal and landfill contract.

There is no basis, in my belief, to state that this is a

contract that they can subcontract out. And there are two places on
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the bid forms that you have to check a box to state whether you"re
going to sub it out or not. We checked no. If you check yes, then you
go into a whole different category of what you have to do, whether
women In minority-owned business and things like that were qualified or
if there are some. They said, staff said, there were no subcontracting
opportunities qualified -- 1 mean, identified. So I don"t know what --
how BFI bid it or not.

I"m 6l-years-old. The day I was born, my dad was iIn the
scrap metal business. My brother and 1 have been in the business,
scrap metal business, and the recycling business our whole life.
Starting with one and two employees, me, then Jimmy and now 600
employees, we have built up a huge business centered around recycling
and diversion. You heard Mr. Gedert say disposal -- 1t 1s —— If it
stays within the -- what was it - within the boundary, I think, of the
landfill, it"s disposal.

We have almost 2,000 acres tied up in our facility.

We"re worldwide known for the operation that we have. Composting and
recycling and landfill, we"re the first in the history of the state to
have 1t in one complex, 734 acres and permitted, of which all of this
happens. Well, there®s an indust -- eco-industrial park where the MRF
is. When it comes to our facility, it goes to a landfill. To state
that it"s not recycling or diversion because iIt"s used on our site, or
used on our site where we have one of the most renowned facilities in
the world, is really, really inappropriate, for a company who 1is
seeking to find zero waste and has done more than the city, the county

and every other hauler put together to accomplish it.
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And I present to you tonight what we"ve done with this --
I love the presentation for Austin Energy. That was great. We can do
more business with those guys. |1"ve always heard of this gentleman and
I don"t think 1"ve ever met him, but he"s well regarded within our
staff of running such a fine operation in the way they handle their
business.

The -- we do not do any composting of poles. We do not
sell the poles. We don"t resell the poles. We don®"t do any grinding
for the use of the ground material on site for like traction control
and things like that. We don"t use them in fuel. 1 think those were
the things that 1 wrote down that were said that perhaps we were doing
with them. We use them, as 1 said, for the highest and best use for a
pole or an enclosure or a fence post. There"s -- some of them are long
enough. You can see that"s a 6"2” guy iIn that photograph. So we you
can get a scale of how big he is and how long the poles are there.

TDS went through a 13-year ordeal where a company
disposed of hazardous waste on our Ffacility and declared it hazardous
three hours after they disposed of it. It was an unbelievable ordeal.
I hope we"re not starting an ordeal like that with the City of Austin
stating today that they"re thinking of reclassifying 1t. Jim Eldrid
said no. Bob Gedert said perhaps. That would be an unbelievable thing
to come now and say that that material is hazardous. 1 don"t think he
has a clue — he knows the gravity of what -- of what that -- that
involves.

MR. COFER: So what would be sort of the bottom line

action moving forward that you"d like to see?
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MR. BOBBY GREGORY: Well, what we would like to see is,
as Michael Whellan laid out, is either you move the — 1 think you
should send the thing for rebid and send a strong message to council
about zero waste. Council wanted ZWAC to weigh in on this because it
was seeing there was so little opportunity for recycling. 200 yards 1
think 1s what that one category was that BFI didn"t bid. We bid a
dollar a yard, $200 impact on the grinding of clean wood.

I would like to see It go out for rebid because of the
reasons I"ve laid out. 1°d like to see you encourage council to weigh
in with a process on this. Whether it"s a scoring system, whether it"s
now that you -- and Jim Elrid knows of what we"re doing out here --
they can come in and say -- and weigh some more options of what can be
recycled. 1°ve got the language right here from the contract which
clearly allows what we"re doing. [It"s there. So this is not -- we"re
not doing anything inappropriate with the poles.

Otherwise, it would be a matter of extending the existing
contract for the other four years, which is allowed. That language in
your contract is part of Exhibit 14 in the chronology you have. The
other one would be to approve it for two years and not approve the
three year — three one-year extension options, which would take i1t past
the time of closure and then subject It to subcontracting.

MR. COFER: All right. Any questions for Mr. Gregory?

MR. KAZI: [1"ve got a question. The picture that"s
provided in the packet of the poles and with the 6 foot 2 gentleman
standing, iIs that picture recent?

MR. BOBBY GREGORY: That was last week.
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MR. KAZI: Last week. And is that — what percentage of
that would you say has been used compared to this picture in the last
four years?

MR. BOBBY GREGORY: OFf the four years? Not a great --
not a -- not a great deal. |1 do not know how many tons. It would be
certainly some, but not 50 percent. That would represent probably 1500
tons of material 1 would imagine.

MR. KAZI: So most of the poles are being stored onsite
right here?

MR. BOBBY GREGORY: Most of them are being stored. We do
get poles from a few other places and they go and they come out and
they"re used out of the pile just like the others are. So these are
not all Austin Energy, but almost. Probably -- by the estimate of my
staff, 98 percent is Austin Energy.

MR. KAZI: And could they potentially be used in the eco-
industrial section of your --

MR. BOBBY GREGORY: Yes.

MR. KAZI: -- property?

MR. BOBBY GREGORY: Yes.

MR. KAZI: Knowing the -- whatever environmental issues
come with the poles?

MR. BOBBY GREGORY: They have creosote on them. And yes,
we know the environmental impact of it. 1It"s like railroad ties. And
we know the limits of where we think it could and should be used and
they“re great for putting in the ground and not rotting. And as you

may know, we have exotic animals on our site. So we have a lot of
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enclosures. We don"t have it where they can eat it or something like
that, but cows are around telephone poles, you know, all over the
world. And so there®s only certain animals that are drawn to the --
like the taste of it, so to speak. But we"re very, very possessive of
our animals out there and we"re very careful about that. But our goal
is to reuse them on the site for barriers and fencing and enclosures.

MR. KAZI: Thank you.

MR. COFER: Anything further for Mr. Gregory?

COMMISSION: (No response).

MR. COFER: All right. Thank you, sir.

MR. BOBBY GREGORY: Thank you.

MR. COFER: Does staff want to close with anything? And
then we"l1l go iInto discussion.

MR. PAINE: I think I had one question for — it might be
purchasing, but iIn speaking with what Mr. Gregory said about the

statement here, the bidders were required to provide pricing for all

line i1tems, because that does seem to conflict with what we -- what we
heard at the podium in terms of not all line items were required. 1m
just. ..

MS. MILLER: Unfortunately, 1 don"t have the bid right
here. 1 need -- 1 would have to look at it and make sure what the line
item said. But I"m pretty sure because | — we talked about it and 1 --
I just would like to have it here in order to --

MR. PAINE: Sure.

MS. MILLER: -- definitively tell you that it said or

didn"t say it. However, I"m pretty sure that this information that



96
65

said all line items is not correct.

MR. PAINE: Okay.

MS. MILLER: And that -- and it came from our office.

But it"s my understanding that the bid did not say every single line
item.

UNIDENTIFIED MALE: (inaudible)

MS. MILLER: That"s the -- it says it may jeopardize, but
I really would like to look exactly at the language that®s in the bid
documents --

MR. PAINE: Uh-huh.

MS. MILLER: -- and be able to tell you exactly what it -

MS. OCHOA-GONZALEZ: Just tell us what It says.

MS. MILLER: Oh, right here it says, “Special
instructions: be advised that exceptions taken to any portion of the
solicitation may jeopardize acceptance of the bid.” So I want to be
clear. 1 should tell you that in a request for bid, if It says “must,”
then we take no exceptions. If it says “may,” then we look and
determine what is the extent, so that we"re not disqualifying every
single bid every single time. So we — but if it says “must,” like you
must turn in your bid sheets, you must turn it in on time, you know, it
must be signed, we don"t make any exceptions under an information for
bid for those kinds of items. So --

MR. PAINE: Uh-huh.

MS. OCHOA-GONZALEZ: 1Is this related to the ethics code
and the ethics people, the may and must? Who decides where the lingo -

MR. COFER: Where what goes?
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MS. OCHOA-GONZALEZ: You know, that phrase, for example.

MR. COFER: Oh.

MS. OCHOA-GONZALEZ: And the -- the city ethics
department, do they give you the liberty to put a may or a must or is
that decision of the purchasing people doing it?

MS. MILLER: 1It"s —- it"s —-- it"s not only the position
of purchasing, but it"s also in a lot of the government code. So we --
but just about all of our bids...(papers are handed to Ms. Miller)--

It -- when we have a requirement for line items, we usually say every
line item must be completed. So I mean, we"re very specific on this
because we want the opportunity to take one line item out or take some
of the line items out or award in categories if we feel that it"s to
the advantage of the city to award by categories.

And usually -- sometimes when you have multiple bidders,
it jJust makes sense to award by category and not by line items. But
there are some bids that we will have in the -- in the language, this
is an all or none bid. You must bid every line item. In fact, we just
had something for our bunker gear where we said, stated in the bid,
that you must be every line item.

So this, that they brought to me, says contractor shall
respond on bid sheet and summarize briefly how scrap wood would be
recycled. So, they did respond. They responded with a no bid on that
line item. So it was a response.

MR. COFER: Okay.

MS. OCHOA-GONZALEZ: 1"m sorry. It"s just English is not

my first language and I don"t -- those two together don"t make sense to
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me. Not responding is a response?
MS. MILLER: Oh, absolutely. If you say “no bid,” that

is a response. We didn"t say you had to provide a price for every line

item. So --

MS. OCHOA-GONZALEZ: Oh. So they did say no bid?

MS. MILLER: Uh-huh.

MS. OCHOA-GONZALEZ: Oh, okay.-

MS. MILLER: Oh, yeah. They filled it out.

MS. OCHOA-GONZALEZ: So the contractor has a choice to
say I"m not going to -- I"m not going to include that and so they might

not enter into category if that"s your decision.

MS. MILLER: Only if the bid does not allow it, then
we"re looking for a price on every line item. And you want to give
yourselT some flexibility so that you have the opportunity to do some
evaluation without having to disqualify everyone for what we might
determine is not a large, you know, not a very significant omission or
something that®"s not in the bid. So -- but it must -- anytime it says
“must” or “shall,” then we take the appropriate action if that doesn"t
happen.

MS. OCHOA-GONZALEZ: When you say no bid, it"s like 1
don®t want to play iIn this one. 1It"s like | pass, right?

MS. MILLER: I am not going to provide --
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MS. OCHOA-GONZALEZ: Okay. Okay.

MS. MILLER: -- a price for a certain line item. And you
know, in some of them, some people will send back an entire bid with no
bid because they want to insure that I"m interested, but on this
particular solicitation, I’m not going to bid but please send me one
the next time. So they send back a solicitation with just no bid
written across it. So that is something that people typically --
vendors typically do.

MS. OCHOA-GONZALEZ: For a minority business, a small
contractor, might only apply to one line because that"s the one they
can --

MS. MILLER: In this particular one --

MS. OCHOA-GONZALEZ: Okay.

MS. MILLER: -- i1t was one line item.

MS. OCHOA-GONZALEZ: Okay.

MS. MILLER: And it was not a large amount so...

MR. COFER: All right. Thank you very much.

MS. MILLER: Thank you.

MR. COFER: So I think Director Gedert is going to sum up
staff"s perspective and then we"ll engage iIn discussion.

MR. GEDERT: Yeah. Just a clarification on one item. If
items are stored, they can"t be counted as diversion. I go back to
the diversion definition.

But 1 would note that the evaluation of this bid and the
bid being presented to you did not consider the actions of the previous

vendor. The information provided to you tonight was never presented to
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Austin Energy or me so we"re currently looking it over. You"re seeing
it at the same time 1™"m seeing 1it.

And this bid is presented to you based upon the
information presented through the purchasing office. 1 make no
evaluation of the receiving facility and I make no evaluation of the
bidding procedures. That"s the purchasing office"s determination. But
I do make evaluation over the environmental impacts of the material and
I will be In the future engaging In more discussion with Austin Energy
on waste elimination, waste minimization efforts, seeing iIf we can
avoid generation of some of this material.

But what is before you today is an item that"s on
council®s agenda tomorrow. And 1 do apologize for that time period.

My general philosophy is items before ZWAC would not go to council for
another two weeks for a time period in there. However, this was
scheduled by council. It was rescheduled by council for tomorrow so it
was a very tight time turnaround.

What we are asking is a recommendation from ZWAC of your
view on how purchasing should go forward and how Austin Energy should
go forward with this contract. 1t is up for review by council tomorrow
and council®s decisions could be a deference on the issue, could be a
request for rebid, could be the acceptance of the bid, could be a
modification of the bid.

And I think I got everything that Byron Johnson usually
lists as options. But that is the opportunity of action that council
may have and we"re requesting your recommendation to council. We will

communicate your recommendation to council early tomorrow morning so
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that they have that before the council starts.

MS.

MR.

MR.

OCHOA-GONZALEZ: That"s faster than usual, right?
GEDERT: Yes.

COFER: All right. Thank you, Mr. Gedert. Is there

a motion that someone wants to make so that we can start having

discussion?

MR.

KAZI: 1711 make a motion to approve the three years

without the extensions.

MR.

second?

MR.

lLimitation of the

MR.

COFER: So there"s been a motion. Is there iIs a

PAINE: Well, that is staff recommendation, but a
number of extensions?

KAZI: Yes, zero extensions. Or two -- two year --

is It —- extend until 2015, | guess.

MR.
MR.
Kazi and a second
Who wants to kick
MR .

that 1 do hope we

SULLIVAN: 1711 second.

COFER: Okay. So we have a motion by Commissioner

by Commissioner Sullivan. Discussion is in order.

off?

SULLIVAN: Well, 1°11 —- I have one item and that"s

could get into the purchasing rules, that we do look

at the distance between, you know, where a product comes from or where

some of our refuse is going to go.

MR.

COFER: Let me --

UNIDENTIFIED MALE (assumed to be Gedert): Let me add my

concurrence to that. 1 have talked to (inaudible).

MS.

OCHOA-GONZALEZ: 1°d like to see more connection in
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the future of what this involves in terms of the distances and the
carbon footprint. It"s just the natural way to go.

MR. COFER: 1 mean, | have two concerns on this thing.
One, 1 do think that there"s some genuine confusion or at least room
for differing minds about the subcontracting issue in terms of
ownership of a landfill. Right? Because you have the WM landfill
that®"s next door and you could sub out material to WM, which isn"t
explicitly stated in the contract, but 1t"s also not prohibited.

Alternatively, Allied owns other landfills In the state,
so it would be compliant with the -- with that requirement. But it"s
still a little bit vague and not clear as to what the intention of that
contract is in terms of subbing the actual landfilling and where that
would occur and if there"s an issue iIf i1t"s not local.

And then two, the confusion or lack of emphasis on
opportunities for reuse, which is the discussion that we had about the
reuse of the poles. So those would be sort of the two things that sort
of jump into my mind as perhaps warranting a re-evaluation of how this
process went and maybe a request to reissue that invitation for bid.

MR. PERDUE: Yeah. 1°m leaning in that direction as
well. 1 don"t want to vote against a recommendation that restricts
this contract to two years to 2015. But 1 have great concerns that
this stuff would be shipped to San Antonio and that this would allow
for any sort of arguments to keeping that landfill open past this date.
You know, whereas 1°m supportive of that as a worst-case scenario, 1 do
think there"s a lot of questions here that should potentially call for

a rebid.
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MS. OCHOA-GONZALEZ: 1 also think that my biggest concern
here i1s that -- see, so I"m so new about this, but I don"t know what
the future holds and how people play these cards. [I"m just starting to

understand that these are potential lobbies for the future and I would
not want to have one my back that the -- you know, that at least we
give our recommendation -- I don"t -- 1 also don"t know how -- how much
weight our recommendation has if the city council is going to decide
anyway. It"s a new territory for me.

But I will not want to say because of us just not being
reaching about our belief at Zero Waste Commission, then these guys are
going to have a letter to go and play with the county and CAPCOG and
the state and say let"s keep this landfill open because that would be
like putting ourselves (stabbing motion) in the back.

MR. SULLIVAN: 1 would remind the commission though that
our motion is explicit, that it wouldn®"t extend beyond 2015. 1°d also
just like to add that in my day job, 1 do put in bids and I do count on
being treated fairly if 1 do follow all the rules and that"s partly why
I do support the city"s position on this.

MR. PAINE: Hypothetically, if this were rebid, what are
the chances that carbon footprint and so on could be iIncorporated into
the bid?

MR. GEDERT: Excuse me, but Kathleen has an added point
in the discussion of one of the points you were discussing here.

MS. GARRETT: 1 just want to let you know -- I"m Kathleen
Garrett, Director of Environmental Services. We do control where

anything goes. It has to be prior approved and it"s written in here.
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It says, “All disposal sites and treatment methods used by the
contractor under this contract shall be approved iIn advance by the
City"s project coordinator.” That would be Jim Eldrid. He manages our
waste program. ‘“Any change in disposal site or treatment methods
without obtaining prior approval of the City"s project coordinator
shall constitute a material breach of this contract.”

We audit everywhere i1t goes. 1 mean, if they"re going --
I don*"t believe we would allow a subcontracted landfill. We audit our
landfills prior and we"ve done business with TDS for years. We"ve done
business with Allied Waste. We"ve been to their facilities. They"re
top-notch facilities. We"re not going to let this waste go anywhere
that we don"t pre-audit and we don"t pre-approve. And we"re pretty
strict on everything we do. Cradle to grave, you know, we"ve been iIn
superfund sites before. So our restrictions are very stringent and we
don*t alleviate (sic) from them.

I mean, when we said that we would want you to own and
operate the landfill, there was a reason for that. You have a vested
interest in that. You®re not just going to take it someplace you don"t
have any vested interest. |If It"s becomes a superfund site, it"s not
your pocket that i1t"s going into it, you know, it will be the city"s
pocket or whoever else disposed there.

So that"s why that requirement was in there. And, you
know, doing the contract until 2015, whatever you recommend, I"m, you
know, Ffine with. It"s fine by me because we"re going to audit whatever
we do anyway. So if they decide to change a landfill, if they don"t

own 1t, 1 doubt we"ll approve 1t. |If they do own it, it will be
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audited and made sure all of their environmental records, all of their
entire history, everything, what goes there, everything is audited and
approved prior to anything going out because it"s too big a risk for
us.

MR. PAINE: So the criteria is a legal one based on
the potential for this hazardous waste to create a superfund site; 1is
that -- is that what you"re saying?

MS. GARRETT: That"s part of it. That"s why it"s so
stringent. We have been involved -- long ago prior to my coming to
Austin, but I was also involved in other utilities, where at one point
in time, we used a facility, a lot of Texas utilities did, where we
disposed of transformers. And unfortunately, that ended up being a
superfund site. So most of the utilities In Texas ended up paying a
lot of money to help clean that up.

So every utility has really stepped it up on, you know,
you do audits of your landfills. You do audits of the companies. You
know, you make sure that they"re financially stable, they"re not about
to go under, that where they"re taking it is actually where they taking
it, you know, their facility -- the trucks that they use are, you know,
classiftied, permitted or whatever they need for hauling.

So Jim i1s very diligent on all of that stuff and he"s
been doing this for -- I don"t know -- at least probably 20 years. 1
mean, this isn"t new to him. He"s worked in this area for a long time
and he"s got a good working relationship with all of the staff on all
of the different contractors that we use and they®re all very good and

they"re all very diligent.
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But we don"t -- nobody is going to be able to say, “Oh
well, we"ve decided we"re going to just go sub this out,” because they
have to get our approval Ffirst and, you know, nine times out of ten, we
won"t approve it if you don"t own it. And that"s the reason why, is
because we don"t want to get caught into a superfund site. You need to
have a vested interest in it as well. You know, and by owning that
landfill, you have that vested interest.

MR. PERDUE: Can I offer a friendly amendment that says
the expiration of the base contract term is September 30th, 2015, with
no contract extensions, so that, at that time, the bid has to be
reopened?

MR. SULLIVAN: Right. 1 think that was our intent.

MR. PERDUE: Okay. Can you explicitly state -- state
that?

MR. KAZI: Yes, 1 accept that.

MR. PAINE: And that"s something that the council can
write into the contract? Does it still work that way?

MS. GARRETT: That"s an option that we have anyways
already.

MR. PAINE: Uh-huh.

MS. GARRETT: And I -- 1 should -- Yolanda can probably
speak to that, but it will have an option if we want to, to like extend
it further or go out for bid. And at that point in time, if the
landfill isn"t up to our specifications or they"re closing that
landfill and they"re going to be using a different landfill that we

don"t approve of or we haven"t audited or they don®"t own, then we would
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probably go out to bid.

I mean, you can do it all different ways, whatever, you
know --

MR. PAINE: Well, what --

MS. OCHOA-GONZALEZ: (inaudible)

MS. GARRETT: 1I"m sorry?

MS. OCHOA-GONZALEZ: What"s our biggest — because you
know about (inaudible) actually be respected and (inaudible)?

MS. GARRETT: I can guarantee it 100 percent because 1™m
responsible for this contract and we will not send waste anywhere that
-— like 1 said, it has to be approved, prior approved, and we are very,
very stringent on those approvals. 1 mean, we audit. We audit
numbers. We, you know, Jim maintains that high integrity. So we have
to. It"s a huge risk. It"s a financial risk to Austin Energy to let
anything go and become a superfund site or be disposed of illegally or
inappropriately or whatever else. It"s a huge risk to us. And Austin
Energy has a national reputation, as does the City of Austin.

But we have a national reputation as being the greenest
utility in this country. 1 sit with EPA and help write regulations and
policies and stuff. So we"re proud of that. We"re not going to let
anything happen that®"s going to reflect badly on Austin. We"re green,
we"re proud that we"re green, and we monitor everything.

MR. COFER: Thank you very much.

MS. GARRETT: Uh-huh.

MR. COFER: All right. There"s a motion and a second.

The motion as | understand it is to recommend to proceed with the
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contract with an expiration of the base term, September 30th, 2015, and
with the intent of not exercising any options to extend the contract;
is that correct?

COMMISSION: (No response).

MR. COFER: 1Is there any further discussion?

MR. KAZI: Yeah. |1 had a question. If it did get rebid,
would it be possible to include other metrics such as carbon footprint
and other such things?

MS. MILLER: Yes, that is possible. Again, you would
have to look at it and make sure that we"re ready to manage a contract
like that and that, you know, all the -- any unintended consequences
are considered. But the --

MR. KAZI: Yeah. No, I --

MS. MILLER: -- next --

MR. KAZI: 1 understand

MS. MILLER: -- but -- but we"re going down that road.

MR. KAZI: I understand the challenges and you"ve got,
you know, I don"t know if -- 1 think 1 heard 60 days to do that before
the current contract expires. And so I"m asking how likely is it that
you can incorporate that and look at all the challenges that you have?
What is the percentage of likelihood?

MS. MILLER: You"re talking about if this particular
contract --

MR. KAZI: This particular contract.

MS. MILLER: -- gets approved?

MR. KAZI: Gets rebid. Not gets approved, if it gets
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rebid.

MS. MILLER: Oh, i1t would take longer than 60 days.

MR. KAZI: Okay.

MS. MILLER: But it"s not that -- it would take longer
than 60 days.

MR. KAZI: Okay. Thank you.

MR. SULLIVAN: One thing I think to bear in mind is going
forward, the city manager is directed always that disposal contracts to
through department heads. So we should have some safeguards there
going forward.

MR. COFER: All right. Is there any further discussion
on the motion?

MS. OCHOA-GONZALEZ: 1 don"t know if this iIs going to
sound sensible but 1 would like to see one commission and If this is
the origin, to just encourage the city council to do move forward, to
reframe those contracts and do take a step further to include the
carbon footprint. Because it — every time that this arises in other
commissions, people are like yes, we"re going down the road, in that
direction, yes. And 2040 is going to get here and we"re not going to
be at zero waste. So somebody has to at least push -- they always have
the option to say no.

MR. COFER: Sure. And what I might suggest on that
because it"s certainly a tree that a lot of us have barked up, is you
may want to draft a recommendation --

MR. KAZI: Exactly.

MR. COFER: -- under the new policy that was outlined
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earlier in the meeting. And that"s something that if we posted it
correctly and went through the right channels, we could have ready for
the May ZWAC meeting.

MR. KAZI: Yep. It sounds like a great candidate for a
recommendation.

MS. LABRIOLA: And that would be the big recommendation
so that -- yeah, --

MR. KAZI: The -- the capital --

MS. OCHOA-GONZALEZ: That would be the big R, correct.

MR. KAZI: Correct.

MS. OCHOA-GONZALEZ: That would be the perfect example of
that.

MR. COFER: Yes.

MS. LABRIOLA: That -- like one of you will draft it in
the appropriate format, e-mail it to me and we vote on It --

MR. COFER: (inaudible)

MS. LABRIOLA: -- approve it and we"ll push it through to
the council.

MR. COFER: 1 was paying attention. Okay. Motion and
second. Discussion. All those in favor of the motion — and this is
the motion to approve the contract -- 1 have it written down here,
sorry -- to approve the contract with an expiration of base contract
terms at September 30th, 2015, and without exercising options for
extension. All those in favor, please say ay.

COMMISSION: Ay.

MR. COFER: 1Is everyone - raise your hands. Dan. Okay.



All those opposed, nay? Danielle. Wait. How"d you vote, Danielle?

MS.

MR.

MS.

MR.

MS.

MR.

OCHOA-GONZALEZ: (No response).
COFER: Any abstentions?
OCHOA-GONZALEZ: I™"m abstaining.
COFER: Okay.

OCHOA-GONZALEZ: 1"m an abstention.

COFER: All right. So the motion is approved with

Commissioners Perdue, Sullivan, Paine and Kazi voting “ay;”

Commissioner Cofer voting “Nay;” and Commissioner Ochoa-Gonzalez

abstaining. Okay.
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From:
Sent:
To:
Cc:

Subject:

Attachments:

Please see attached.

Bob Gregory (bgregory@texasdisposal.com)

Wednesday, April 10, 2013 6:29 PM

'Dolores.Castilio@austinenergy.com'

Rick Fraumann (rfraumann@texasdisposal.com); Ray Bryant; Gary Newton
(gnewton@texasdisposal.com); Whellan, Michael (MWhellan@gdhm.com); JimHemphill
(JHemphill@gdhm.com); Adam Gregory (agregory@texasdisposal.com)

City Council Agenda Item 19, Austin City Council, 4/11/13, Solicitation No. DC0093 -
ZWAC Agenda Items 3b and 3c; Management & Disposal of Class 2 Industrial &
Special Waste

4-10-13 D Castillo Itr.pdf, 1. Council Q & A.pdf; 2. AE Class 2 Non-Haz Ind & Spec
Waste Disp IFB w attachments.pdf
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bt & TEXAS DISPOSAL SYSTEMS

TEXAS DIEPOBAL SYSTEMS, NG, « TEXASDISPOSAL SYSTEMS LANDFILL, INC, ED. BOX 17128
AUSTIN, TEXAS 78780-7126
512-42{-130¢
512-243-4123 (FAX}
wiww.lexasdisposai.com

City of Austin Purchasing Cffice
Attn: Doloras Castillo, Senior Buver
Municipal Buiiding

124 West 8% Street, Room 210
Austin, Texas 78701

RE: City Council Agenda Item 13, Austin City Council, 4/11/13, Solicitation No. DKCG093
ZWAC Agenda Items 3b and 3¢ ; Management & Disposal of Class 2 Industriai & Special Wastes

Ms. Castiilo;

This letter contains the initial TDS response to the Ceuncil Question and Answer, which includes Bob
Gedeit's memo and the Chief Susteinability Officer’s statement and which was posted todey to
Councilmember Morrison’s question, “Have the Director of ARR and the Sustainability Officer reviewed
this contract for management and disposal of wasie for Austin Energy? \What "was the ovtcome of that
review?” It also contzins the TDS response to the Recommendation for Council Action very spacifically
and attachrents responding to both the RCA and the posted statermnent and memo. Plagsa see atiached
documents.

| am very disappeinted that the leaders of the City’s staif overseeing the Zeroc Waste program have
reported that Austin Energy’s identified waste materials “are ot suitabla for recycling, composting, or
beneficial reuse” and that, “No diversion opporiunities were identified” through their review. TDS is
very pleased o report g 456.9% diversion from lendfill disposal of the 3,364.7 tons of materials generated
by Austin Energy and hauled by TDS and Austin Energy to the TDS landfill over the past 45 months.
Please see the TDS diversion raport and photograph in the documents attachad to the RCA, along with
an explanation of this diversioi.

The Class 2 Non-Hazardous [ndustrial and Special ‘Waste waste stream shipped under this coniract is
shipped almost exclusively in roll-ofi dumpsters and is separate and apart from the Conditionally Exempt
Small Quantity Generator waste generated by Austin Energy. While the City can seli-classify non-
hazardous waste to be managed and disposed as 2 hazardous waste, this is not recuirad,

Austin Energy has manifested all ioads sent to the TDS landfill, composting and recycling facility over the
past 45 months and their staif has been diligent in classifying and documenting the wasta loads. TDS is
also diligent in properly managing this waste siream and has diveried the materizls recycled, composted
and beneficially reused, as allowed under the bi¢ and contract. | am very surprised to learn that the
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staff Is considering classliying these wastes as hazardous. TDS has a long history of protecting the
environmental integrity of its landfill. | would be most interesied to know whether Ausiin Energy or Mr.
Gedert intends to reclassify this waste as hazardous.

Regarding ivir. Gedert’s raport that, “The City (through ARR) is coordinating exisiing City generated solid
waste coniracts o expire s 2013 to support a consolidatad city-wide solld wasie material contract,” |
would ike to seek a clarification 2s to whether that includes the City's intention to cancel the thirty year
long term contract the City now has with TDS. If so, ZWAC and Councll should know, since the Ciwy
transports 2ll of the solid waste it currently collecis to the TDS landiili, and could ship all of the Austin
Energy generated Class 2 Non-Hazardous industrial and Special Waste under that same contraci, ss
special waste.

My cominents continue on the attaches docurnent.
TD3 respectiully requests that you share this letter and attachments with City Counci! members and City

Management prior to the Courncll consideration of Agendz !tern 13, Please contact ma, if you have any
auestions.

Sincerely, .
[ ]
/ {1
0
NV )y
[0 /:—f’:f‘f_,?‘*—, v
S / i s
Bob Gregoy” é*f:--«-}ﬁ‘iﬁau—;t&w;j, &
Prasident and CEQ :

Texas Disposal Systems, Inc,
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April 10, 2013

Austin Energy’s Class 2 Non-Hazardous Industrial and Special Waste Disposal IFB
on 4/10/13 ZWAC Agenda and Item 19 on 4/11/13 City Council Agenda

TDS comments concerning the April 11, 2013 Austin City Council Agenda Item No. 19, and the April 10,
2013 ZWAC Agenda Items 3b and 3c. Please see attached Recommendation for Council Action with
numbers marked to correspond to the points numbered below:

1) TDS believes that Allied/BFI was not responsive to the Austin Energy Management and Disposal
of Class 2 Non-Hazardous Industrial and Special Waste IFB Solicitation No. DKC0093, for the
following reasons:

¢ Allied does not have the ability to receive the Austin Energy Class 2 and special waste for
the full duration of the term of the proposed contract and the three one-year extension
options, which staff is requesting ZWAC and Council pre-approve payment for now, and
leave the decision as to whether to execute the contract extension options to the City
Manager. As required in the bid; “To be eligible for this contract, the Contractor shall, at
a minimum, own or operate a landfill permitted to accept the City’s waste listed under
this task.” The Rule 11 Agreement allows Austin’s City Manager or his designee to alter,
amend or modify the Agreement without Council authorization (see pages 2 and 6 of
the Rule 11 Agreement, attached.)

o The Allied/BFI Sunset Farms Landfill currently has a permit requirement with the TCEQ
and a Rule 11 Agreement with the City of Austin requiring the landfill to close to the
receipt of waste on or before November 1, 2015. This means Allied would not have an
Austin landfill to haul the City’s waste into or to receive the City’s waste direct hauled by
Austin Energy during the final 2.5 years of the contract term the staff seeks approval for
payments. Even if the staff allowed BFI to haul the Austin Energy waste to the Waste
Management Austin Community Landfill under a subcontract with WMI, that would not
address the waste that might be transported by Austin Energy or another contractor on
their behalf. We believe the City Council should not pre-approve payments for contract
extension periods beyond the required November 1, 2015 landfill closing deadline, and
leave it up to the City Manager to decide whether to assist Allied in obtaining the
approval from the TCEQ to not close their landfill.

o Allied submitted a “No Bid” on the line item, and did not bid on one of the bid
categories (the only bid item specified to be recycled was scrap wood — from broken
pallets, crates, or construction debris), and staff reported to City Council that all items
had to have bids for the bidder to be considered responsive. See staff’s answer to
Councilmember Tovo’s question attached.

Page 1 of 3
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e Allied apparently intends to meet the City’s needs over the final 2.5 years of the staff
proposed BFI contract funding period by subcontracting the disposal services to the
Waste Management, Inc. (WMI) Austin Community Landfill, even though Allied
apparently did not identify WMI or the Austin Community Landfill as a subcontractor in
its bid proposal, and the bid specifies that “AE requires the turn-key services of a waste
disposal contractor to transport and dispose of Industrial Class 2 and Non-Hazardous
Special Wastes generated.” The bid also specifies, “The waste management services
required by the City are described below and will be awarded to a single contractor.”

Allied stated during the March 7% Council meeting that it has an agreement with Waste
Management, Inc. to use its Austin Community Landfill after Allied has to close its landfill and
that this subcontract can be used to meet the needs of Austin Energy when Allied closes its
landfill. However, Allied apparently did not identify WMI as a subcontractor in its bid, and the
bid does not allow WMI to step in as a subcontractor to accept waste hauled directly to their
landfill by Austin Energy, nor to allow Allied to haul Austin Energy’s waste to a landfill not
identified in the bid. See the transcript of this discussion during the March 7, 2013 City Council
Agenda Item 26. We believe the City Council should not pre-approve payments for contract
extension periods beyond the required November 1, 2015 landfill closing deadline, and leave it
up to the City Manager to decide whether to assist Allied in obtaining the approval from the
TCEQ to not close the landfill.

See the response to 2 above, and see the requirement in the bid; “To be eligible for this
contract, the Contractor shall, at a minimum, own or operate a landfill permitted to accept the
City’s waste listed under this task.” The Allied landfill will be closed approximately half way
through the first 12 month contract extension, according to the Rule 11 Agreement.

There was not “Adequate Competition.” Two nonresponsive bids were received. TDS
inadvertently left out pages 2 and 3 of a three page price quote sheet, and Allied did not bid the
one line item specified for recycling, and failed to notify the City that its landfill will not be open
to receive the waste beyond November 1, 2015.

The staff has revised their Price Analysis justification from, “The pricing offered represents a
16% increase to the last contract awarded in March 2009,” when this item went before the EUC
and Council last month. Now, staff reports the increase in rates as, “The pricing offered
represents a 6% increase to the last contract awarded in March 2009. The increase can be
attributed to increased disposal costs from reduced landfill space and PPI increases totaling
7.4% over the last four years for this commodity.” TDS assumes this revised price increase
explanation is intended to encourage ZWAC and Council to accept the higher rates as
reasonable. However, the staff ignores the Allied “Overweight fee maximum per load is 10 tons.
Anything over 10 tons will be charged $.40 per pound.” This Allied fee is noted on page 2 of
Allied’s 3-page price quote sheets under “Other — List any other charges not included in above
line_items that are necessary for completion of wast mgmt. task. Please specify each

Page 2 of 3
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additional”, and will apparently apply to all loads, whether hauled to the landfill by Austin
Energy or by Allied. This is an $800.00 per net ton overweight penalty to be imposed by Allied if
this bid is approved. Such an overweight fee would have cost Austin Energy an additional
$93,077.60 over the four year life of the existing TDS contract, had the penalty applied to the
loads generated over the past four years, or an average of $22,794 per year. This overweight
fee calculation, if added to the staff estimated 16% annual increase in cost would raise the cost
difference to approximately 26% higher per year comparing the TDS 2009 rates to the 2013
proposed Allied rates for a new contract. The staff has not reported these potential added costs
to ZWAC or Council, even though the “overweight fee” is identified on page two of the Allied bid
price sheets. See attached report.

Staff gives no weight to the fact that Allied did not bid the one very small estimate (200 cu. yds.
per year) of materials designated by Austin Energy to be recycled, and that TDS recycled,
composted and diverted for reuse significant volumes of Austin Energy’s waste over the past
four years, and that this volume of waste represents a large portion of the waste generated by
the City of Austin and should be considered as a priority for recycling as part of the City's Zero
Waste goals. See the TDS report of waste material generated by Austin Energy over the past
four years (3,364.7 tons), as well as the TDS estimate of those materials recycled, composted
and diverted for reuse at the TDS southeast Travis County landfill, recycling and composting
facility (approximately 1,577.1 tons), for a waste diversion rate of 46.9%. Also, see the attached
photograph of approximately 10,000 pieces of Austin Energy utility poles diverted from landfill
disposal and stored on the TDS facility for use on site in fencing and safety barriers. TDS looks
for every opportunity to safely and efficiently recycle, compost and repurpose all Austin Energy
materials, as allowed within the contract.

Page 3 of 3
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There 15 no unanbicipated fiscal ipact. A fiscal nobe 1 not required

Podorming

npportunities were sdentified; therefore, no enals were
Additional BackupInfumaton

Leogusge: Lowest responsive bad of tvwo bads recerved
Pelor Council
| Action:
il Dolores Castilk, St Buyer/512-322-6466 ]
Boards and Not approved by the Rlectne Utility Conerugsion on a 1-2-2 voie.
Commission
Action:
Related Items:
conttract will be amdedmmn;:ﬂm\:ewﬂtﬁts'%am%% (Mimorty Ovened
MBE / WBE: and Womnen Owned Bustness Enterpnse Procirement

forﬂm solicttation.
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This contract is to provide services for the management and disposal of industrial Cless 2 and non-hezemious Special
Wastes for Austin Energy (AE). AE mansges/occupies several facilities and work sites thet generate non-hazandous liqui
and solid westes, through routine maintenance activities,. Waste inclucls itermns such as weathered
contaminated sail from transformers and construction/demolition debeds.

In order to comply with federal, state, and local regulitions, AE requires the hen-key services of a weste disposal
mmmmmdmmmzmmwmma

MBE/ WBE Solicited: 1/1 MBE/WBE Bid 0/0
BID TABULATION
IFB No. DKQ0093
Menagement & Disposal of Class 2 Waste
36 Line Items
Yengor Total Bid 12 Mosth Period
Allied Waste Services #843 $264,820
Del Valle, Texas
Texas Disposal Systeors .
Ausstin, Texas

'No&hhn&urﬁmddrﬂmbnﬁtmkﬁewmm signature
A complete bid tabulation is on file in the Purchasing Office and is on the City of Awstin, FASD Purchasing Office

OmhthWaemm:ﬁgmmE and one WBE. Two bids were received, with no
from the MBE /WBEs.

¢. The pricing offered represents a 6% increase to the last contract awarded in March 2009, The increase can be

attributed to increased disposal costs from redied landfill space and PFI increases totaling 7.4% over the Jast

four years for this commodity.

o P

APPROVAL JUSTIFICATION

Lowest bid received. Alliad Waste Service is not the curvent provider of this service.
The Purchasing office concirs with Austin Energy's recomme-ded awerd.
Advertised on the Infemet.

p P
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City Council Questions and Answers for
Thursday, March 07, 2013

These questions and answers are related to the
Austin City Council meeting that will convene at 10:00 AM on
Thursday, March 07, 2013 at Austin City Hall
301 W. Second Street , Austin, TX

Mayor Lee Leffingwell
Mayor Pro Tem Shetyl Cole
Council Member Chris Riley, Place 1
Council Member Mike Martinez, Place 2
Council Member Kathie Tovo, Place 3
Council Member Laura Morrison, Place 4
Council Member William Spelman, Place 5

The City Conncil Onestions and Answers Report was derived from a need 1o provide City Cowncil Members an

apportwaily to solicit clarifying information frome City Departmenis as it relaies Yo requests for council action. After a
Gity Council Ragular Meeting agenda has been pstblished, Council Members will bave the opportuniy to ask gwestions

http://austin.siretechnologies.com/sirepub/cache/2/41xtazxpOhpnihdxrmrpzlwh/3890306201... 3/6/2013
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of departments via the City Manager’s Agenda Office. This process continnes until the final report is distributed at woon
to City Conncil the Wednesday before the coumcil meeting.

DRAFT REPORTS ARE SUBJECT TO CHANGE WITHOUT NOTICE

QUESTIONS FROM COUNCIL
1.  Agenda Items #2-4

a. QUESTION: Please indicate total cost of the enetgy efficiency

improvements and percentage AE proposes to reimburse. COUNCIL

MEMBER TOVO

b. ANSWER: For agenda item #2: The total cost of the Austin City Lights

project is $109,025 and the rebate will cover 90% of the cost. For agenda

itemn #3: The total cost of the Hudson Miramont project is $110.415 and the
tebate will cover 90% of the cost. For agenda item #4: The total cost of the
Toscana Apartments project is $135,109.33 and the rebate will cover 90% of
the cost. Austin Energy will include this information in future RCAs for
multi-family rebates.

2. Agends Items #2-8

a. QUESTION: Are any of these properties located outside the city limits?
COUNCIL. MEMBER MARTINEZ

b. ANSWER: No, these projects are located within the Austin city limits,
3. AgendaItem #18

a. QUESTION: Please describe the community outreach that was performed in
preparation for the addition to the park, and the process for determining that
the community is in favor of the new amenity. When were the elements
presented to PARB (2 nature trails and dog park)? COUNCIL MEMBER

MORRISON

b. ANSWER: See Attachment

4. AgendaTtem #26

a. QUESTION: Please provide the bid tabulation that was included in the
Electric Utdlity Commission’s back up materials The bid tabulation indicates
that the pricing represents a 16%0 increase since the last (2009) contract. Did
the other bid received by the COA offer lower pricingz How much? Please
indicate why the othet bid was disqualified. If there were errots in the bid
package. was thete an attempt by the bidder to make corrections? Can the
City elect to re-bid the contract? References to a 2009 settlement agreement

http://austin.siretechnologies.com/sirepub/cache/2/41xtazxpOhpnihdxrmrpzlwh/3890306201... 3/6/2013
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The Allied bid was not
responsive. It did not
bid the one category
to be recycled, and
failed to notify the
City that its landfill
will not be open to
receive waste beyond
11/1/2015 fora
contract that can be
extended to 2018.

5.

b.

<

indicate that the Allied Waste facility is scheduled to be closed in November

2015. Is that accurate? If so, why would the contract before the City this
week be proposed to include renewals bevond November 20157 COUNCIL

MEMBER TOVO

ANSWER: For the bid tabulation, please see attachment. The other bid
received from Texas Disposal Systems (TDS) could not be evaluated nor
compared to the Allied Bid pricing because it failed to provide pricing for 19
service items of 30 required items (plus 6 optional items) included in the
Invitation For Bid (IFB). The Bidders were required to provide pricing for
all line stems for award of this turn-key waste disposal contract. $137,273.20
for the 11 line items was proposed by TDS. Bid disgualiﬁcd because
incomplete pricing was provided for the service items required in the
solicitation and no signature on the Bid Shed(wm>

Per the local povernment code, purchases ovet $50,000 reguires us to follow
etitive sealed biddi rocess with bids publicly opened and read. Yes

they attempted to provide the missing prices after notified by the Purchasing
Office that such pricing errors existed in their bid. However, per the terms
of the solicitation the completed bid sheet must be submitted with cach bid.
Technically ves, however in this case the Citv did reccive a responsive bid for
this soliatatons. Usually rebids are allowed when a significant scope change
is required. or as directed by the governing body. Yes. Allicd Waste has
confirmed this date. The IFB solicitation indicated to the public that we were
seeking threc annual extension options beyond the 24 month contract term.
The extension options are not automatically approved. but rather agreed
upon by both parties at the anniversary date. .\lhed Wastc has a current
permit for their opuauons thru November, 2015. The City does not have
knowledpe at this time whether Allied Waste will seek renewsl

to continue operations beyond November 2015.

Agenda Item #27

QUESTION: Does ISS Fadility and Goodwill provide benefits to their

employees? If this information is available, what are the benefits? COUNCIL
MEMBER MORRISON

ANSWER: See attachment.

END OF REPORT - ATTACHMENTS TO FOLLOW

$ The City of Anstin is coremitied to compliance with the Americans with Disabilities A,
Reasonable medifications and eqsial access vo communications will be provided wpon reguesd.

http://austin.siretechnologies.com/sirepub/cache/2/41xtazxp0hpnlhdxrmrpziwh/3890306201...

C For ausivtance place aall 974-2210 OR 9742445 TDD.
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Neither Allied nor
TDS submitted bids
on all line items on
the bid sheet.

TDS did submit a
signed cover page.
It failed to submit
pages 2 & 3 of
price quotes.

City's Rule 11
Agreement prohibits
Allied/BFI from
submitting a permit
amendment to allow the
landfill to remain open
past 11/1/2015;
however, the Rule 11
Agreement can be
revised without City
Council's approval by the
City Manager, and the
approval of this Austin
Energy landfill disposal
bid includes the City
Council authorization for
the City Manager to
extend the contract
requiring the landfill to
remain open
approximately 2.5 years
beyond the November 1,
2015 currently required
Allied/BFI closure date.
The City Manager and
Allied/BFI could consider
that as Council
authorization for a
permit amendment to
remove the landfill
closure requirement.

3/6/2013
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This report documents the amount of the Allied over weight fees for loads in excess of ten net tons, which would have been
applied, had the Allied fee been in place from 3/9/09 through 4/3/13

Net load weight in tons per scale ticket Weight > 10 net tons per scale ticket
Ticket# [Date 2009 | 2010 | 2011 | 2012 | 2013 |2009] 2010 2011 2012{2013] Total
[0694844 | 20090414] 10.20 0.20
[0703573 | 20090507] 13.41 3.41
[o708231 | 20090520] 11.70 1.70
[0710799 | 20090527] 10.76 0.76
lo716620 ] 20090611] 10.66 0.66
[0719272 | 20090618] 10.11 0.11
[0737747 | 20090811] 12.94 2.94
lo741446 | 20000821] 10.20 0.20
lo7a3a96 | 20090827 10.28 0.28
{0748759 | 20000911] 11.06 1.06
lo748760 | 20090911] 10.96 0.96
lo754470]20090930] 10.86 0.86
jo759552 | 20091016] 10.78 0.78
0770627 | 20091118] 10.83 0.82
{0775475]| 20001204] 10.44 0.44
lo784844 | 20100106 10.01 0.01
lo791252 | 20100127 10.40 0.40
los10688 | 20100326 11.15 1.15
(0815335 | 20100407 10.02 0.02
[0823171 | 20100429 1145 1.45
}0827609 | 20100511 10.29 0.29
lo833741 | 20100527 11.93 1.93
{o839066 | 20100611 11.26 1.26
los44208| 20100625 11.54 1.54
{os57607 | 20100803 12.80 2.80
[0918075 | 20110208 10.99 0.99
[0919573 | 20110214 12.28 2.28
lo923371 20110224 13.28 3.28
[0933084 | 20110322 11.89 1.89
[0936901 | 20110401 14.77 477
[o950998 | 20110510 12.12 2.12
[0952349 | 20110513 15.86 5.86
[0956957 | 20110526 13.44 3.44
{o967595 | 20110624 12.26 2.26
|og71986 | 20110707 13.27 3.27
l0978917 | 20110727 13.02 3.02
loogs915 | 20110817 12.39 2.39
[0993605 | 20110909 12.52 2.52
1003083 | 20111007 12.29 2.29
1008448 | 20111025 13.42 3.42
1016206 | 20111117 13.02 3.02
1023568 | 20111213 13.00 3.00
1057358 | 20120328 13.28 3.28
1063177 | 20120412 11.87 1.87

4/8/2013 lof2
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This report documents the amount of the Allied over weight fees for loads in excess of ten net tons, which would have been
applied, had the Allied fee been in place from 3/9/09 through 4/3/13

Net load weight in tons per scale ticket Weight > 10 net tons per scale ticket
Ticket# |Date 2009 | 2010 | 2011 | 2012 | 2013 | 2009 | 2010 | 2011 | 2012 [2013| Total

1072846 | 20120509} 12.61 2.61

1072946 | 20120509 10.98 0.98

1080072 | 20120530] 14.53 4,53

1090230 | 20120626 13.58 3.58

1094496 | 20120709 13.61 3.61

1097557 | 20120717 13.39 3.39

1114202 | 20120831 11.92 1.92

1124751 | 20121002 10.08 0.08

1136545 | 20121106 1548 5.48

1148557 | 20121212 11.55 1.55

1153003 | 20121227 14.49 449

1164638 | 20130201 12.77 2.77

1170914 | 20130220 10.47 0.47
Total over weight net tons 15.12 10.84 49.81 37.34 3.24 116.347
Total over weight pounds 232,694
Over weight fee per pound proposed by Allied for 2013 through 2018 $0.40
Total over weight fees, which would have applied had the Allied bid been in place $93,077.60
Average over weight fees per year, which would have applied had the Allied bid been in place $22,794.51

4/8/2013 20f2
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001/621
001/021

816 Congress Avenue, Sulce 1900
Austn, Texa 7270}
“Tetaphanss (512) 322-5000

é (Gosselink Fcsimil: (512) 472,083
ATTURNEYS AT LAW v W Tawirencom
ZELROOMER COVER BREST
October 31, 2008
PLBABE DELIVER THE FOLLOWING PAGER:
Recipient Comnany Fx Ro,
Bteve Shepherd TCEQ $12-239-0606
Suaan White
Christina Mann orc 512-239-6377
Kevin Morse Travis Comnty 512-854-4808
Holly Noelks City of Avstin 512-974-6490
Bob Renbarger TIFA, LP. 512-477-5267
J.D, Head
Jim Bleckburn Northeast Neighbors Caalitior: 713-524-5165
‘Mary Carfer
Paul M. Terril], TTK Giles Foldings, LP. 213-474-988EC
Staphea P, Webb Ploneer Fivms 512-472-3183
Client No.: 1635-03
From: Paul Gosselink.

No. of Pagoes: <§iZj;¥aovnrihnlt

Commantz:  SOAH Docker No. 582-08-2178; TCEQ Docket No. 2007-1774-MSW

In re Permit Amendment Application of BFI Waste Systems of North Americs, LLC

MSW Permit No. 1447A

Pt T o4

THE INFORMATION CONTAINED /N TEES FACEIMILE MESSAGE I8 ATTORNEY FRIVILEQED AND CONPIDENTIAL
INPORMATION INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR ENTITY NAMED ABOVE. THE EEVIEW,
DISSEMINATION, DISTRIBUTION OR CUPYING OF THIS COMMUNICATION TO ANYONE OTHER THAN THE INTENDED
ADDGIE!!BIElTlHﬁHJf!RﬂEﬂBtﬂ!lIr1&“3HAVBRBCEHH!D1TBSCDWHIUNHVUTGND‘UHMNL!l!AIBnIMBDUHIL
NOTIFY US BY TELEPHONE, AND RETURN THE ORIMIINAL MESSAGE TO US AT THE AROVE ADDRESS VIA THE US. POSTAL

SERVICE. THANK YOU,

IF YOU DQ NOT' RECYIVE ALL FAGES, FLYAST CALL US AB BOON AS POSSTELE AT (512) 3225800,

Lloyd Gosselink Rochelle & Townsend, P.C,
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816 Congress Averam, Sulte: 1500
MT-%':WOI

Wm ﬁlg 4240532
wwwilghwirmeoom

October 31, 2008

Judge William B, Newchurch
State Office of Administrative Hearings
300 W. 15™ Strect, Suite 504

Austin, Texas 78701

Re:  SOAH Docket No. 582-08-2178; TCEQ Dockel No. 2007-1774-MSW
Permit Amendment Application of BF Waste Systems of North America, LLC
MSW Pemmit No. 1447A; Rule 11 Agreement

Dear Judge Newchurch:

Enclosed for fling please find the Rule 11 Agreement by and between the City of Austin,
BFI Waste Systems of North America, LLC, and Giles Holdings, LP.

By copy of fhis letier we are providing copies of the Rule 11 Agrecment apd all
aliachmens to all parties of record in this case.

' Respectfully submitted,

7&/ a3
au] Goszelink

Enclosures

g See atiached Cortifieate: of Service
Gary McCuistion
Brud Duges

Lbdeosseﬁnkﬂocmaleamld,Rc.
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Certificats of Servise
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os of record by certifiod mail (retort receipt requested), regular US. mil, facsimils tansmission

and/or hand delivery on October 31, 2008:
FOR THE CHIEF CLERK:

LaDonria Cestalinelz

Texas Commission on Environnwntal Qualhty
Office of Chief Clerk, MC-105

P.0. Box 13087

Austin, Texas 78711-3087

Tel: (512) 235-3300

Feox; (512) 239-3311

FOR THE PLIBLIC INTEREST COUNSEL;
Christine Mom

Teatas Commission on Environmental Quality
Public Inierest Cotnsel, MC-103

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 2394014

Fax: (512) 2396377

Steve Shepherd, Staff Atomey

Texas Comnmisslon an Enviromnental Quality
Environmental Law Divisiop, MC-173

P.O. Box 13087

Austin, Texas 78711-3087

Tel: (512) 239-0600

Fess; (512) 2390606

REPRESENTING CITY OF AUSTIN:
Holly Noelke

Asgigiant Gity Attomey

Cliy of Ausin Law Department

P. O. Box 1058

Auptin, Texas 78767

Tel: (512) 974-2630

Fox: (512) 974-6490

LP
Pwud M. Terill, 111
The Temrdll Fimo, P.C.
§10 W. 10" Street
Anttin, Texss 78701
Tel: (512) 4749100
Fax; {512) 4749888

Jim Blackbum and Mery Caner
Blackbum ad Cavter, LLP
4700 Austin Street

Texas 77004
Telk: (713) 524-1012
Fax: (713) 524-3165

REPRESENTING TJFA, L.P.:

Bob Renbarper and ). D. Head
Fritz, Byme, Hoad, & Harcigson, LLP
98 San Jacimo Blvd., Suite 2000
Anstm, Texas 78701

Tel: (812) 4762020

Fax: (512) 477-5267

REPRESENTING TRAVIS COUNTY:
Kevin Morse

Assistant Traviy County Atiomey
Travis Coamty Athomey's Offjce

P. 0. Box 1748

Ausiin, Texas TB767

Tel: (512) $54-9513

Pax: (512) 8544808

Stephen P, Webb
Webb & Webb

1270 Bank of America Center
515 Congress Avenve

P. O, Box Drawer

Auvstin, Texas 78767

Tel: (512) 472-9990

Fax: ($12) 472-3188

Zdji’fﬁ/m ) <8

Paul G. Gosgelink
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SOAH Docket No. 582-08-2178

TCEQ Docket Number 2007-1774-MSW
IN THE MATTER OF THE §
APPLICATION OF B¥T WASTE §  BEFORETHESTATE
SYSTEMS OF NORTH AMERICA,INC.  §  OFFICE OF ADMINISTRATIVE
PROPOSED SOLID WASTE PERMIT §  HEARINGS
AMENDMENT No, 1447A §

RULE 1] AGREEMENT
Pusuant to Rule 11 of the Texas Rules of Civil Procedure, the undersigned counael agree

as follows:

1. The City of Austin (“City”), BFI Waste Systems of North America, LLC (“BFL™

) and Giles Holdings, LP. (“Giles™ have entered into & binding Agreement
Regarding Opertions and Closure of the Sunsat Ferms Landfills (°Agreement”)
(copy attached as Exhibit A).

2 BFI, Giles and the City desire for the TCEQ to consider the Agreement in this
contested case.

3 B, Giles and the City desire and request that the propesal for desision and any
pumitamcndmmtissnndbymaTCBQinﬂﬁsmmbdmwnninthe
pmvilionuatnuﬁnthaAgmmmtuSpecinlCondiﬁminﬂwpemit

4.  The City participation in the contested case hearing will be Limited to testimony
and evidence in support of the ferms of this Rule 11 Agreement and the
Agrecmnent,

Agreed on this dais, October 31, 2008,
7M/%f b k.
Paul Gosselink
Texas Stats Bar No, 0822280
forrﬂxl W:ste Systems of North America, LLC

i LU
Prul Fespcl- WEREILL

785094
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Cortificate of Service

Ihm‘ebyu:ﬁtyﬂmnmnndnmwpyofﬁnﬁnmhndmmntwmdmﬂnfdhwhs
> ofumdbyouﬁﬁdmﬁ![mueﬁptmqnmd}.wu.&mmmim

and/or hand delivery on October 31, 2008:
FOR THE CHIEF CLERE:

Texas Commiszion on Envircrmental Qualtly
Office of Chlef Clerk, MC-105

P.O. Bax 13087

Auatin, Texas 78711-3087

Tel: (512) 239-3300

Fac: (512) 239-3311

Texas Commisgion on Environmental Quality
Pblic fnrerest Counse], MC-103
P.O. Box 13087
Awvstin, Texas 78711-3087
+ Tel: (512) 239=4014
Pax; (512) 239-6377

B L]
Steve Shephard, Staff Attormey
Texas Commission on Environmental Quality
Environmental Law Division, MC-173
P.O.Box 13087
Aunstin, Texas T8711-3087
Tel: (512) 239-0600
Fax: (512) 239-0606

City of Austin Law Department
P.0.Box 1088

Auntin, Texas 78767

Tel (512) 974-2630

Pax: (512) 974-6450

REPRESENTING GILES HOLDINGS 1P,
Pacl M. Texill, I

Tha Terrill Rirm, P.C.

810 W, 10% Stremt

Austin, Texas 78701

Tel; (512) 474-9100

Fax: (512) 474-9838

Tel: (713) 524-1012
o (713) 524-5165

REFPRESENTING TIFA. LP.:

Bob Renbarger snd J. D. Head
Fritz, Byme, Head, & Harrison, LLP
98 San Jacinto Biwvd., Suite 2000
Austin, Texas 78701

Tol: (512) 476-2020

Fex: (512) 477-5267

REPRESENTING TRA VI8 COUNTY:
Kevin Morse

Assistant Travis County Attorney
Travis County Attomey's Officy
P.0.Box 1748

Austin, Texes 78767

Telk: (512) 8549513

Fax: (512) 854-4808

Saephen P, Webb

Webb & Webb

1270 Benk of America Certter
515 Congress Avenme

P. 0. Box Drawer

Austin, Texas 78767

Tel: (512) 472-9950

Fax: (512) 472-3183

M/i{eéwﬁ

| G. Gosselink
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AGRMTREGARDNGOPERAHONS
AND CLOSURE OF THE SUNSET FARMS LANDFILL
This Agreement (*Agrocment”) I mads by and betwesn BFI Waste Systerss of !
NmthAnHiE&.U.C("BFl“).GﬂesHoldiml.LP.("Gﬂes“). and 1he City of Austin
(ﬂam'quammmmmlmmecmrmm
comnection with BFI’s spplication to expand the Sunset Farms Landfill ("Landfill*)
located at 9912 Giles Road in Travis County, Texas.

L RECITALS

v———

Wheress, BFI appliedtotheTmmComisﬁnnmEnvixonmmﬂ Quality (TCEQ) for &
vertical expansion to the Sunset Farms Lendfill (TCEQ MSW Draft Permit No. 1447A);

mm&wmmwwmﬁummmndmmmmuof
Administative Hearings (SOAH) for a contested oase hearing, SOAH Decket No. 582-
08-2178;

Wheress, Austin oblained party siatus in SOAH Docket No, 582-08-2178 with the staled
goals of ensuring discontinumnee of waste acceptance at the Landfill by November 1,
2015 and requiring improved enforceable operating standards as long as the Landfill
Tcmains Open;

Mﬁemmndhsﬂﬂhubemcmhﬁuﬂﬂmmhthcmmbuqm
to the initial pesmitting of the Landfsll;

Whercas, landfill operations in close proximity to residential neighborhoods prosent
unique problems requiring specialized solutions;
Whﬁﬁs.apoldonofdnpmpmymwlﬁehﬁmhndﬁnislmmdisomdbyﬁilumd
the remaining property on which the landfill ix located i owned by BFI;

Wherees, BF1 is of the opinion that it hes a valid exemption from the City's site
development plan permitting requirements;

Whareas, the City is of the opinion that BF) must obtain adwministrative site plan spproval
under Austin City Code Chepter 25-5, Article 2;

Wherezs, whether and the extont to which BFI cen verticeily expand the Landfill and
whether Austin c&n prevent or 1estrict the expension is uneertain; and

Whereas BFI and Anstin have sgreed 10 resolve thelr disputes regarding closure and
operations of the Landfill.
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NOW THEREFORE and in considenstion of the sutusl covensnis snd agreements to be
pesformed s et out below, City, BFI and Gllas agree an follows:
1. ACKNOWLEDGEMENTS, REFRESENTATIONS, AND WARRANTIES

A. BFI and Giles and Austin acknowledge that they onderstand the purposc and
jmtent of this agreement.

B. BFI apd Giles and Auastin represent and warrans that they have the full right and
authority to execute this agreement.

Ll DEFINITIONS
Yor the parposes of (his Agreement:

A.  Side slope means the exterior edges of fill areas or sidewalls of detention ponds
which generally will heve a slope steeper than 10%.

B.  Tep dock means the top portion of the landfill which generally will have a slope
flatter than 10%.

C.  Adeguste vegetation growth means §5% surface area coverage in vegetstion at
least 1” il

D.  Seeding events means seeding in compliance with City of Austin Eavironmental
Criteria Memual (ECM) Section 1.4.7 A (Exhibi 1) excopt as otherwise noted.

E. Amended landfill permit means proposed TCEQ draft permit 1447A for the
Siumset Farms Land (Tl

F.  Property means the property on which the Landfill operates as described in the
amended JandfR1l permit application.

=]

V. TERMS

A.  BFI agrees to oease accepting wasts ot the Landfill end agrees to restrict the
property on which the landfill operates from accopting waste after November 1, 2015 and
to forther restrict the property on which the landfill currently operstes from use for
transfer station operations.

B. Giles ngrees to restrict the property on which the Landf1] opersies from accepting

waste afer November 1, 2015 and 1o further restrict ths property on which the landfill
currently operates fram use for trangfer station operations.

2
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C. mwhwwmmﬁumuwﬁmmmm
mmmmwﬁnmnﬂpﬁdmmwmmoﬁm This

shall be binding upon and foure to the benefit of sach and ol] of the Parties
hereto and their afffliziss, successors and assigns and shali be & covenant and restriction
mhgwiﬂ:ﬂmhndﬂ:nmﬁnmﬂ:emusitemdadjmmﬂandmedbynn
end Giles as follows:

Parcel 1: Approximately 54.13 acxes of land of the LUCAS MUNOS SURVEY,
ABSTRACT NO. 55, in Travis County, Texas mnd being more particolarly
described by motes and bounds in Document No. 2005198209 of the Travis
County Real Propexty Records, said Document siteched as Exhibit “A™ hereto.

Parcel 2: Approximately 172.531 acre tract of land out of the LUCAS MUNOS
SURVEYNO.SS,AblhlnlS'_lS,beinglporﬁmofal?&lOmhmtof]md
conveyed to Mobley Chemicals, Inc., by warranty deed, dated Janvary 22, 1982,
recorded in vohmne 7671, page 101, of the deod recards of Travis Coumty, Texas;
sxid 172.531 acres being mare particularly described by metes aud bounds in
Exhihit "B” attached hereto.

Parcel 3: Approximmtely 122.711 acre tract of land out of the LUCAS MUNOS
SURVEY No. 55, Abstract 513, being & portion of 2 7320 acre tract of Jand
conveyed to Moblsy Chemicals, Ine., by werranty deed, dated January 22, 1982,
recorded in volume 7671, page 117 and  portion of a 102.87 acre fract of land
conveyed 1o Mobley Chemicals, Inc., by wayranty deed, dated January 22, 1982,
recorded in volume 7671, page 102, both of the deed records of Travis County,
Texxs; said 122.711 acres being more particularly described by metes and bounds
jn Exhibit "C* attached hereto.

Gﬂumnﬂmpmulhatmomapmmmhyo&uﬂmthmmmj
poRsesses any interest in such Jand that would allow them to dispose of waste or operate a
transfer station at the Landfill and agree thet such covemant and restriction shall bind all
future holders of any interests in such land, BFI amd Giles will executs and daliver to
Austin a document memorializing the restrictive covenant and the City of Austin may
vecord the restrictive covenanl in fhe Travis Comnty Real Property Reconds. BFI and
Giles agree that any sale, assignment, or tranafer of the Landfill permit shall be made
expressly subject to the terms of this Agreement. B

D. BFI will comply with the following tesms related to drainsge, erosion and
revegetation:
1. BFI agrees to place intermediate cover and implement seeding events, on all side

slope distrbed mreas on which activity hes not recommenced within 60 days
exvept BFI is under no obligation 1o seed such arcas during the months of July



10781720068 17:50 IFAX IncosingFax@fbhh. con + Tkon
6124720892

10731708 17:44 FAX

Lloyd Gorselink

md August. These seeded mreas shall be imrigated in accordance with the
mquirements of Exhibit 1.

BFI sgrees to place intermediate cover and implement seeding events on the top
deck of the JandFll in al] distwbed areas on whinh activity has not recommenced
within 120 days except for thet aves onmediately up gradicut to the five proposed
ot constructed drainage down chutes on intermediaic cover areas as shown on
atinched Exhibit 2. Those np gradient reas shall be immediatcly vegetated upon
consiruction of each down chute with a filter strip of buffalo grass sod that
extends st Ieast 100 feet out from each down chde inlet and is wide enoungh to
filter the Tm off 10 be directed to each down chute (See Bxhibit 2 for width
dimensions). The buffalo gram fikter strip shall be maintained wntil fmal cover is
placed. In addition, « silt fence or mulch berm shall be placed on the top deck in
front of the inlet of cach down chute end st the end of cach constructed down
chute (See Exhibit 2 for locations). These silt fences or mulch berms shall remain
in place and be mainteiaed until the areas contributing ramoff to these down
chutes achieve adequate vegetation growth.

The initial secding event for all disturbed arcas will be accomplished using hydro-
mmuich seeding application procedures per Exhibit 1.

Seeding of the disturbed areas will be of & seasonally appropriate mix, Cuwrently
the seed mix is bermmda/mitlet for warm weather and rye for cold weather. When
cold weather seed is used the seeded area shall be reseeded within 60 days of the
onset of sufficfently warm weather to support the warm westher mix. The
reseeded area shall be irrigated until adsqusie vegetation growth is achieved.

Seeding for the final cover shall include a scasonelly sppropriate 609-8 (native
seeds) mix #s defined in the City of Austin Stendard Specifications Manueal on
approximately 15% of the surfece area of the castern 2nd nonthern slopes of the
lundfill and for the remainder of the site a sesnomally appropriate mix.

Perimeler sediment/erogion control devices such as silt fences, hay bales or other
systems acceptable to the City shall be in plazo prior to the establishment of any
soil stock piles on site. For soil stock pileg which have slope lengths greater than
20 feet, mid-slope temporary stabilization controls such as seeding, tarping or
placement of silt fences or nmich berms shall be implemented within fowrteen
days of the initia] establishment of the s0il stook pile and shall be meintsined in
good working condition wntil the stockpsle is removed.

BFI shall install sl maitein silt fences ¢r mulch berms within 14 days of
completion of imermediste cover at the base of all side slope and fop deck
intermediate cover areas until adequaie vegetation growth is achieved,

Stormwater rumoff from the Jandfill area designated as Drainape Ares 2 sba)l be
routed through the existing defention pomd, or the proposed water

135
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qwﬁtyldmﬁmpnnd,whenmmﬁninmmzhmmmme
final grades proposed in the Iand(ll expansion plan.

9.  BFI will cosue that the side slopes of the existing detention pond snd the side
nhpuofﬂ:ewopowd*tﬁuqudiwldumﬁonpmdintMMMMonofﬂm
Jandfill ghall be adequatcly stabilized through proper grading and maintenance
mdbyhplmnnﬁnﬂapp]yhgvcgebﬂiononﬂnsideslmofﬂnpmvﬁﬂﬁn
thirty days of completion of construction of the pond. BFI farther agrees to
inspect the sedimentation ponds/besins eveyy three months and after every hali-
inch rainfall event and to clean the ponds/basins by removing the accumnlated
gediment once the sediment has reached 25% of the respective pond capacity,

10.  BFT shall emend its Storm Water Pollution Prevention Pl (SWPPF) for the
Sumset Farms Landfill within 90 days of the effective date of this Agreement 50 as
to incorporate the specific practices and procedures described in this Agreernent.
The SWPPP will be snbaitted to the City for review and concurrence.

11  BFI agrees to begin opeveting the Sunset Faros Landfill pursuam to the terms of
this Agreement and the emended SWPPP within 60 days after the SWFPP has
been amended and the City's concurrence has heen achieved.

E. BF] ngrees that it shall not accept Jiquid waste that has not passed the TCEQ's
paiﬂﬁlmmﬂmdahnﬂnm:mmmomaﬁquidwmmbﬂinﬁmmiﬂuﬁm
basin at the Sunset Farms Landfill.

F. BFI agrees to prohibit commercial waste hauling vehicles from wtilizing Blue
Goose Road a5 ingress or cgress to the Sunset Farms Landfill except for those fow
vehicles which service businesses and residences in that area.  Specifically, BFI shall
progressively discipline any of its own drivers, up to and including texmination, which
ignote this prohibition. BFT shall also incarporate into its fisture and/or renewn) contracts
with other conmercial waste hanlers that the hanlers will not be allowed 1o dispose of
thedr waste Josds a1 ihe Sunset Faems Landfil] if they ntilize Blue Goose Roed for ingress
or cigress more than one time.

G. BF will reguest that the Administrative Law Judge issve a proposed permit
conteining special provisions incerporating the terms of paragrephs D. 1 through 9 end E,
and F. as set out above .

H  BFl wili request a site plan permit from the City for the Landfill vertical
expansion, and will file a site plan paymit epplication with Austin within 60 days of
execution of this Agreement. The City will process this site plan application as & “D* site
plan applicstion under Austin City Code Chapter 25.5, Asticle 2, and will not
mmblym withhold approval of the site plan if all technical requirements of the City
are
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J. As long as BFI end Giles ar¢ in subsiantial complimee with, this Agreement,
Austin will Emit its particjpation in the contested case hearing regarding the landfill
expansion 1o testimony and mstters in suppert of the terms of this Agreemnent.

V. TERM, TERMINATION
A.  This Agreement shall bo effective from and after the date of execation

B.  Ifany parly defaits ju the performance of uny of the teans or conditions of this
Agreement, the defeulting party shall have 10 days afier receipt of written notice of the
defauli within which 1o cure the defeult. If such defanit ia not cured within the 10 days,
then the offended party shell have the right without further potice to terminate this
Agrecment or seek enforcement of the Agreement in cowt incloding specific
performence of the terms of the Agreement and attomeys fees.

C.  The parties apree that monetery damages wonld be inadequate compensation if
any party definlts in the performence of any of the terms or conditions of this Agreement,
therefore specific performance should be required.

V1. MiSCELLANREOUS

A.  Sevewhility, lfsnysecﬁmnbaecuon,smtmee.clme,mpmseofms
Agreement ig for any reason held to be unconstitutional, void, or invalid, the validity of
the remaining portions of the Agreement shall not be affected thereby. It is the intent of
the perties signing this Agreement that no portion of it, or provision or regulation
coniained in it shall bocoms inoperstive or fail by reason of anconstitutionality or
invalidity of any other section, subsection, senteuce, clause, plvase, provision, or
regulation of this Agreement.

B.  Force Majeure. No pusty shall be liable for any delay, Bihxe or default in
performing voder this Agresment if such delay, fhilure or default is cansed by conditions
beyond its control including — but not Iimited to Acts of God, government sestrictions,
wars, insmrections and/or any other cause beyond the reasonable control of the party
whose pacformence ix affected.

C. Lawapd Venpe This Agreement shall be govemed by the Jaws of the State of
Texss. The obligations under this Agrzement are performable in Travis County, Texas.
Tt is expressly understood that eny Iawsuit or litigetion arising oni of or relating to this
Agreement will 1ake place in Travis Counly, Texas.

- ndme jeation. This Agreement may not be altered,
amgnded,nrmndlﬁequtmwmg, spproved by BFI and Giles and the City
Manuager of the City of Austin or his desigoee.
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E. memmmwm
Austin end BFI eod Giles. NoMaMMmpomisemhﬁngtothe
mhiedmmofﬂﬂnwmmichismtmimdinﬂﬁsmmisvaﬁdor
binding.

F.  Nofice Noﬁmheiﬂnwpmdullbainvniﬁng.mdmybeeiﬂwhmd
ddimedmmtbymﬁﬁedmn:imedmﬁl,pomgepﬁd.mnmeiptuqmm X
mlmmmnﬁmmmmﬂmﬂhdmmﬂeﬂhﬁw
upm:euﬁplintheumofhnﬂddiverymdﬂnwd:yuﬁard:poﬁththeU.S.Maﬂh
case of meiling. TheaddmsofﬂnCityafAuﬂinfwullpmmshaﬂbe:

CITY: City of Austin
Solid Wasts Services
P.0. Box 1083
Austin, Texas 78767

ThunddmsfwBFlmdferilesfmanmrpomnnderﬁﬁsAgmmmtmdfm
all notices hereunder shall be:

BFIL:
2575 TH 35 South, Swite 103
San Marcos, TX. 78666

Steve Mobley
2205 Westover Road
Austin, Texas 78703

Ron Habitzeiter
1208 West Avenue
Austin, Texas 78701

F. Gﬂesjoinsﬂﬁsﬁwmtfathemthﬂhowmfoeﬁmpleﬂﬂetolmdon
vdﬁchﬂwl.mdﬁﬂiahmdmdlﬁmthmknﬂmnﬂfompmﬂmofmemum
benefits from the mutual covenants and agreements herein. Giles bereby consents 1o BFI
and Anstin entering into, uwnplyingwithmdmfordngﬂmmofmisﬁmmmtmd
wbuksmuﬁmﬂatwﬂdbeimmwwiﬂamimpedehnplmhﬁmﬁmd
oomplianeewiﬁxﬂﬁswbymymﬂy.
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IN WITNESS WHEREOF, the mrtherized representetive of Augtin, Giles and

Bﬂwmsinmﬁmmmmdwvﬂwowhmmwdﬂns
Agmmmbemmdmduphmmgmﬂs,masofﬂwluestofﬂnm
daies entered below.,

Duae:

20%
T /

GILEE HOLDINGS, L.P. Date:
Pormerly Known es Mobley
Chemical®\In
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‘ O VOO S22 00D WM WVARYHRRAD L wuSe I s AR LV A G

GILES HOLDINGS, LP.
B Known as Mobley Chemicels, Inc.

g/e obey toviel 60-1E-300 ! gzee Lve 212 INo1muwm -A6 ueB
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Exhibit A

imately 54.13 acres of land of the LUCAS MUROS SURVEY, ABSTRACT NO. 55, in Travis
County, Texas and being more particulsrly described by metes and bounds in Cocument No.
2005198209 of the Travis County Real Propehm«ds, sald Document attached as Exhibit "A”
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e /Jz.

NOTICE OF CONFIDENTIALITY RIGHTS: 1 YOU ARE A NATURAL PERSON,
YOU MAY REMOVE OR STRIXE ANY OF THE FOLLOWING INFORMATION

. FROM THIS INSTRUMENT BEFORE IT IS FILED FOR RECORD IN THE PUBLIC

RECORDS: YOUR 5OCIAL SECURITY NUMBER OR YOUR DRIVER’S LICENSE
NUMBER

FOLLOWING RECORDATION, mm :ﬁ 205158209

RETURNTO:

BFI WASTE SYSTEMS OF NORTH AMERICA, INC.
cloAllied Wasie Industries, loc.

15880 N. Greenway-Hayden Loop, Suits 100
Scotigdale, AZ 85260

Anm; Steven M. Helm, Vice-President - Legal

SPECIAL WARRANTY DEXD

Date: AML’;,_, 2004

Grmvior:  Gles Holdings, P

Grantor's Malling Address (incloding county):
t/o Steve Mobley
2205 Westover Road
Austiy, Travis County, Texas 76703 w
i

Granter: BFI WASTE SYSTEMS OF NORTH AMERICA, INC.
o/o Allied ‘Waste Indusivies, Inc. T
15580 N. Grecowny-Haydes Logp, Suite 100
Scotisdale, AZ 85260

The Grastor acknowledges thereceipi of $10.00 and uther good and valuable consideration
paid 1 Grantor by Grentee, for which no lien, express or implied is retained.

Propety (ncluding any improvements):
APPROXIMATELY 54.13 scres of land ot of the LUCAS MUNOS SURVEY,

ABSTRACT NO. 5, in Trevis Cowrtty, Texss and being more panicularly destzibad
by mutes and bounds in Extibit “A” snached hereto, SAVE AND EXCEPT that
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. poxtion of the subject propedty Tying within thet cestain 1.606 scre mut of Tand
swanied 10 the City of Austin in Eminent Domain proceefiags, recorded in
Docoment No. 2003143218, Official Public Revords of Traviz Cownty, Texes.

Reservations From and Exceptions fo Conveyanes: tnd Warranty:

Sohjert tn Inxes and sascssments not ¥ delinguont, reetvations in patemts and all
eastmtoit, fights of way, Tiens, covenants, conditions, restrictions, obligations apd Hzbilitics
& may appear of record md such state of ficts zs would be disclosed by a proper mspoction
or accursle TLTA sorvey of the Property

Grardee is accepling and toking the Property in iis currend condition, "AS I5™

Gremor, for the congideration sci. forth hertin and subject lo the reservalions from and
mmbwﬂmmmmiwhmmm
propesty, togrtberall the rights and agparteninces therclo in any wisc belonging, to have and hold
16 Granice, Granter’s sucosssors, or essigns forever. Granlor binds Grantcr and Geantor’s heirs,
executons, hninistrators, snd successors So warmant and forever defind £id propexty to Grantee and
Granlee's successors, and assipns apainst every person whonsoever lawfufly claiming or to clafm
the syme or any part thereof, when the claim i by, through, or under Graulor, excepl as to the
reservations from and exceptions ta conveyamet: and warranty set forth hercin. When the context
requires, singular nonns and pronouns intlude the plarel.

EXECUTED Gis_I'7 dxyof  fugueT— ,7004.
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STATE OF TEXAS §
§
COUNTYOFTRAVIS  §

BEFOREME, the undersigned anthority, on this dsy porsemally appeared Steve Mobizy, the
Vico-President of Mobley Maaspzaent Company in its cupecity a5 Geoersl Partner of Glles
Holdings, LP., 2 Texa limited parmership, krown 10 me o be the prxson whose natne is subsoribed
to the foregoing imstament, and acknowledped (o e thal he excoated thesame for he purposes and
considerstion therein expresed and in the capacity stated.

Given under ry hird and seal.of office on thisthe J 7 day of __flaug vir—, 200}

T,
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EXHIBIT "A" mgm’ﬂ

* S4.13 Acrea N5 (TWH)
Lecas Muanos Survey Na_ 55. A-513 My 14,2003
Travis Couruy, Texs. SAM, loc. Iob Ne. 23147.01

SAID 517 ACRE TRACT OF LAND AS SHOWN ON SURVEYING AND MAFPING. INC
DRAWING NUMBER 7314701 DWG AND BEING MORE PAKTICULARLY DESCRIBED EY METES AND
BOUNDS AS FOLLOWS:

BEEGINNING t x /2-inth oa moxd foend in the southwest Kight-of-Way (ROW) T of Bloe Goose Roed, »
varishle width ROW for whith ao decd sformion wes Tound. fer the nordreest cormes of suid S5.10 acre met;

THENCE with the soutiorer ROW e of 52id Blot Gouse Rond, the: potscast lnes of wid $5.90 ncrs xaet, and the
portheast fines of e maz described hersi, U foKowing tvo (1) anayes and dismnces:

[. 563" 16 26" € adismee of 53252 feerw A 17%-inch froa vod fhumd, snd

2 £65" 01* 297 E, a diorun of 257444 feerw 2 L/3-Snch kruet rod with a plasiic @ap medked “SAM, ING™ sex
in the proposed novtirerse ROW Lin: of Glles Read, & varkble width ROW, descaribed b a Right of Eamy
and Pomscssion Agrezment with the City of Awsiin as reconded in Documens No. 2000062033 of the Official
Public Reconds of Travis Cointy Texas:

THENCE Weving, the northesst line of s3id 55,10 acre mreet, and tyossing said 55.10 acre macr with the proposed
northwest ROW Bine of yaid Giles Road, being the southenst Bne of the wact desaribed hereln, e Sfollowing slx (6)
tyaries and dismozes:

. 526" 5 06~ W.2 distance of 20,00 fezt 1o 4 1/2+inch iron rod with a plstle cap fownd & the beghuing of
2 mon-tangent curve 10 the righk, Som which 2 1/7-inch iroa rod found in the smtheast ROW Bee of sald

Gilet Roae! bears S 617 537 17" E, & disumnce of 179.98 leet

2. with the are of seid curve to it right. passing wt a diswonce ol 17,14 Jee 4 1U2-ach fon ol Bound for the
nerheast cavpeie of 3 proposed slope casement deserided in mld Right of Enay and Posscasion Asrexment,
i ull & toes! diyance ol 10,00 feet. viwemeh a cenprl sngle of 90° 40" 427, having 2 eafins of 33,00 feet, and
2 lung chord which beaxs 5 17° 387 12 E, x diymance: of 35.87 ket 1o % 172-inch irga rod with 5 plastic cap
foumd for che: ead of safdl etrve 10 the feft.

5. S27T* 57T 12" W, ditance of 250 98 feetto & L2-2ach iron rod whth a plastic cap (oo,

4. S3I6°51'0Z° W, s dimnee of 22458 fext 1o w 1/2-inch irou red with 2 plastic cap marked “SAM INC* sex,

5. $27° 352" 16" W. 2 dismper of 356,71 feet to g 1/2-inch fron rod with o plasiic cap marked “SAM, INC™ sez,
Frten which end 2 12-5och iron rod Found for the west erner uf snid proposad slope exsemene bears with the
wesst Fine ol guid casentent, N 617 56 50~ W, 3 dismece: of 16.04 feet,

6. 52T 5V W. 1 Sismocs of 203,63 fect W a 1/2-izch Soa fod with » phatic cep mitrked “SAM, INC™ 5ec
in the south Tne of sebd 55.10 sere wact. frowm which a 1/2.5ach fron md (o for = poi of koergecion im

the nordrwesx ROW line of said Gies Road bears -hﬁdmﬁnasx-n'ww.-%s
fees: " W
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1078172008 17:51 IFAX IncomingFax8fbhb. cop + Ikon 0217021
10731708 17:46 FAX B124720832 Lloyd Gossellnk 021/021
=~
. sAIIAens ' FN 2943 (TWH)
Lucas Munoz Survay No- 53, A~513 May 14, 3008
‘ Travs Coumy, Texas SAM, knc. kb Na_ Z1147-01

THERCE with the west an svoth ecs of 5aid 55,10 scre tvact and the iract described hesein, being the remminkrg
Bnes ol s called 102.87 2ert s deseaibed i & doed 24 recorded i Valume 7671, Pogx 109 of e Dead Hezonds of
Travis Connty, Teces, and & called 176,10 acr wract of lead deseribed in a decd & retorded in Volume 7671, Paxe
10¢ of tee Dot Reconds of Trewks Comnty, Texas, the Tollowing six (6) comses s dimances;

1. N§2°45 32" W, adisteace of 224,16 fect to an X chiveled in thy: top off x headwall,
NI 49" 51" E n dismnex of 1213.92 fiel b0 o (2-50ch Eon rod foumd,
NI5=43° 02" W, a dosmages of 128231 feet b u L/2-inch iroo rod foved,
"N 63703° 18" W, x.distance of 1030.00 Trst 30 w tAlerdured poat i the morpin of 2 spoils pile,
H 27 35 24” E, 2 disonee of 260.00 firg w x )Z-inch ion rod found,

NI 29" 17 W, o djserore o $94.12 foct to the BOINT OF BEGINNING, and containing $4.13 acyes of
nd, more: or lesx

N

Bearing Baslic Bewiips are bused gu e Texas State Coondinere Sysiem. NAD £3488), Centra? Zome.

THE STATE OF TEXAS

COUNTY OF TRAVIS
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B twe and cocriex W the best of wy knowicdpe and befiel apd fiax the properey described herela wiy desermined by 2

survey made oo the xround during hiay, 2003 under my direction sad supervision.
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City Council Questions and Answers for
Thursday, April 11, 2013

These questions and answetrs ate related to the
Austin City Council meeting that will convene at 10:00 AM on
Thutsday, April 11, 2013 at Austin City Hall
301 W. Second Street , Austin, TX

Mayor Lee Leffingwell
Mayor Pro Tem Sheryl Cole
Council Member Chris Riley, Place 1
Council Member Mike Martinez, Place 2
Council Member Kathie Tovo, Place 3
Council Member Laura Morrison, Place 4
Council Member William Spelman, Place 5

The City Conncil Questions and Answers Report was derived from a need to provide City Council Members an
opportunity to solicit clarifying information from City Departments as it relates to requesis for council action. Afier a
City Council Regwlar Mecting agenda has been published, Conncil Members will have the opportunity to ask questions

http://austin.siretechnologies.com/sirepub/cache/2/rijiapfs2egowqh310frf2hs/40904102013... 4/10/2013
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of departments via the City Manager's Agenda Office. This process continues until the final report is distributed at noon

to City Council the Wednesday before the council meeting,

DRAFT REPORTS ARE SUBJECT TO CHANGE WITHOUT NOTICE

QUESTIONS FROM COUNCIL - None at this time

1.

d.

2.

http://austin.siretechnologies.com/sirepub/cache/2/rijiapfs2egowqh3 1 ofrf2hs/40904102013...

Agenda Item #11

QUESTION: a) Does AE cutrently have an accounting system that is based

on the standard accounts promulgated by the Federal Energy Regulatory

Commission? If not, what are the advantages to making changes that would
comply with this? b) Is Arficle 5 necessary given that it does not describe a
change from current practice? c) Please explain why the January 2014 and
October 2014 dates were chosen instead of eatlier dates? COUNCIL

MEMBER SPELMAN

ANSWER: See attachment.

QUESTION: a) When the resolution came before Council on 2/14, staff

included a list of expenditures for the last several years so that Council could
review whether any would have triggered a Council vote under a $100 million
threshold. Please republish that information through the Q/A process. b)
Does this ordinance provide for expenditures that cumulatively add up to
$100 million to trigger Council approval? c) This item does not yet include a
fiscal note. Please list the components that would requite the City to incur
costs beyond those currently incurred (i.e. contracting with a professional
search firm_ board member stipends, etc.) and, when available, provide
estimates for those costs on an annual basis. d) The original resolution
specifies that Council should retain authority over rates. Section 15-13-43
supgests that while Council would retain that authority, it would require a
vote of Council to trigger a review of the board’s actions regarding rates.
Please verify whether that understanding is accurate, i.e. that rate
recommendations would not necessatily come to Council for review.
COUNCIL MEMBER TOVO

ANSWER: See attachment.

Agenda [tem #13

QUESTION: In the midyear budget work session there was discussion about
the possibility of not spending the full amount requested as the local match
for the 9% tax credit projects - depending on what proijects gain final state
approval. Is this part of the plan for the $10M? COUNCIL MEMBER
SPELMAN

ANSWER: Of the $7 million reserved for rental assistance, $4.5 million will

Page 21 ‘?gf 3

4/10/2013



<A>

4.

b.

b.

b.

a.

be reserved to assist in leveraging potential successful applications that are
awarded tax credits through the Texas Department of Housing and
Community Affairs.

Agenda Item #19

QUESTION: Have the Ditector of ARR and the Sustainability Qfficer
reviewed this contract for management and disposal of waste for Austin
Enecrgv? What was the outcome of that review? COUNCIL MEMBER
MORRISON

ANSWER: Sec attachment.

Agenda Item #37

QUESTION: The Austin Plavhouse has requested that Coundil grant an
extension through May. If they can meet that deadline, would there be any
money available to assist with their request? COUNCIL MEMBER TOVO

ANSWER: Pending

Agenda Item #39

QUESTION: On March 5. City Council received 2 memo outlining the
timeframe form the special events ordinance stakeholder process. Is the
current process on schedule? If not. Please provide an updated timeline for

the review process. COUNCIL, MEMBER TOVO
ANSWER: Pending

Agenda Item #45

QUESTION: Please confirm that without legislation such as that currently

being considered in the state legislature, a change in utility governance would
otherwise require voter approval. COUNCIL MEMBER TOVO

ANSWER: The Law Department will answer by separate memo and be

prepared to discuss the issue in the executive session scheduled for April 11,
2013.

END OF REPORT - ATTACHMENTS TO FOLLOW

http://austin.siretechnologies.com/sirepub/cache/2/rijiapfs2egowgh3 10frf2hs/40904102013...

6 The City of Austin is committed to compliance with the Americans with Disabilities Adt.
Reasonable modifications and equal access to communications will be provided upon request.

( For assistance please call 974-2210 OR 974-2445 TDD.
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Council Question and Answer

Meeting Date April 11, 2013

Related To

Additional Answer Information
The following statement was received from Chief Sustainability Officer Lucia Athens:

“I have not reviewed the contract. I was not asked to. However, I would defer to ARR regarding any review. I have
looked at their comments and they look quite thorough. I support their review.

ARR is the authority on waste disposal issues. Their opinion on waste disposal issues represents the most sound
technical advice the City could provide. If there were a broader sustainability issue that ARR was not able to
address, I am sure they would consult with me before issuing a recommendation.”

The following memo was received from Austin Resource Recovery Ditector Bob Gedert:

AUbTIN

AL IBAE
i M( a JN"\;’BI

f

"RECOVERY

A Cityof Austin Department

MEMORANDUM

To: Larry Weis, General Manager, Austin Energy

Cheryl Mele, Chief Operating Officer, Austin Energy
CC Robert D. Goode, Assistant City Manager
From: Bob Gedert, Director

Austin Resource Recovery (ARR)

Subject: Austin Energy Special Waste Hauling/Disposal Contract

Date: April 8, 2013

Re: AE Industrial Class 2, Municipal and Special Waste Disposal

The purpose of this memo is to summarize the Austin Resource Recovery review of the AE disposal contract, as

requested by City Council, in regards to any possible waste diversion opportunity, a review of the disposal
environmental provisions, and determination of the requirement for ZWAC review.
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Type of Waste Stream:

Austin Energy generates non-hazardous Special Wastes that are not suitable for dumpster disposal as general plant
trash. These wastes include used treated wood utility poles, soil contaminated with <1500ppm TPH, soil
contaminated with mineral oil from transformers with >1500ppm TPH soils (as permitted by TCEQ), demolition
debris, Class 2 wastewaters, rust, spent desiccants, unused solid chemical products, no-pcb bushings /capacitors and
asbestos.

Diversion Opportunities:
Materials identified above are not suitable for recycling, composting, or beneficial reuse. No diversion opportunities
wete identified through this review.

Environmental safeguards:

The bid documents and the subsequent contract language includes the appropriate waste documentation (through
required manifests) and City's right to perform environmental audits. The designated facility has the proper permits
from TCEQ to handle this type of Special Wastes.

Austin Energy, as generator of this waste stream, is propetly classified as a Conditionally Exempt Small Quantity
Generator (CESQG). The expected quantity and types of wastes covered by this contract is within the range
permissible by state and federal law.

Zero Waste Advisory Commission (ZWAC) Review:
The waste stream identified is under the purview of the ZWAC as noted in the Commission’s by-laws. This contract
is scheduled for ZWAC review and recommendation on April 10, 2013.

Consolidation of city waste-hauling contracts:

The City (through ARR) is coordinating existing City generated solid waste contracts to expire in 2015 to support a
consolidated city-wide solid waste material contract. The type of waste stream identified in the AE contract cannot
be combined with other City general solid waste (dumpster) contracts, due to its special regulatory characteristics.

The City (through ARR) is coordinating existing City hazardous waste contracts to expire in 2015 to support a
consolidated city-wide hazardous waste material contract. It is currently uncertain that the Special Waste generated
by AE could be combined in the city-wide Hazardous Waste disposal contract. Further research is required to
determine if Special Waste streams could be included in a Hazardous Waste contract.

Recommendation

I recommend no changes to the bid documents and subsequent contract. If the special waste streams identified in
this contract can be combined in a City-wide consolidated hazardous waste disposal contract (undetermined at this
time), then I recommend an expiration of the base contract term of September 30, 2015.
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August 14, 2013 Zero Waste Advisory Committee Meeting: Item 3a Special Events Ordinance

Rick Cofer: Item 3A is the Special Events Ordinance. We do have Mr. Gregory and Mr. Dobbs have
signed up for citizen communication. We can do that before the item, before the staff presentation or
after. After? Okay. Let’s just go ahead with staff presentation on Austin Special Event Ordinance.

Gordon Derr: Good evening, my name is Gordon Derr. I'm assistant director of the Austin
Transportation Department. | was here several months ago to speak to you. | have a PowerPoint that
would probably take a half an hour or so or | can skip to want you want to talk about. It’s either way
y’all want to go on that.

Rick Cofer: Is there a scaled down version of the PowerPoint where you hit the highlights?

Gordon Derr: I'll try to do that verbally if you want to move forward. So the City Council directed staff
to look at the Special Events Ordinance to simplify and make it more efficient to consolidate activities.
The Special Events team, which we call the Austin Center for Events - the ACE - has been in operation
now for quite a while and has developed some operating procedures so when we came in to look at the
ordinance we felt the most important thing was to establish the ACE as the authority over permits.
Previously the ordinance that really dealt with Special Events was part of the Transportation section of
the City Code — Section 14-8. We felt it was important to write a new section code that really gave the
authority to the Austin Center for Events to oversee applications and to involve other departments as
needed and then to formally then do the final permitting process. So, staff from Austin Resource
Recovery — Jessica and Annette and Tammy — have been involved in our discussions over the last six
months and really have come forward with some great ideas about what we need to do for special
events in the future. You should have in your packet a copy of the proposed ordinance. So | think
probably the issues that are the most interest to you are in Section 44. | apologize that each one of the
pages says “page 1 of 1”, but if you go through the sections it’s x-x-x 44. So in this section there’s
specific requirements that events do a waste management plan that no Styrofoam, glass containers or
single-use carry out bags be involved with those events and protection from storm water needs to be
put in place. On the next page, a big part of what’s been done with this ordinance is really set up so that
the important issues related to special events, that the promoters do plans for those events, particularly
in the area of public safety. The barricading plan is something we’ve always done, but they need to
address how police, fire, EMS resources are needed - and discussions among staff with Director Gedert
and Lucia Athens. Another plan we put into the ordinance as is stands right now is that an event would
have to do a sustainability plan. And the sustainability plan would be for events that are larger than —
the Ordinance sets up tiers of events. Tier one would be a block party, tier four is SXSW or ACL, and it
would set up that any event tier two, three or four would have to do a sustainability plan. The Waste
Management plan would be a part of that as well as waste reduction and recycling plan, reduce vehicle
idling, bicycle parking, and other requirements. So as with all things that the City does there will be an
ordinance, below that will be a set of rules. So in this case, the requirement for a sustainability plan is in
the Ordinance, the rules will say this is what has to be done to do this plan and then below that will be a
guide book which has an illustration of what the plan could look like, and then the resources a promoter
would have to do to prepare the plan. 80% of the events that are held in the City ever year are repeats
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of the previous year, so although this will take some work in the first year to put the plans together,
subsequently there shouldn’t be a requirement for major revisions to those plans. So it’ll take some
activity up front and then as we move forward. So the plans would have to be prepared, they would be
submitted to staff, the ACE team including representatives from Austin Resource Recovery would be
involved in reviewing those plans, would have to approve the plan before the final permit could be
issued. Then there would be resources made available to make sure that the plan is implemented as
written. We’re still having some discussions on that, but it likely would be a variety of different
department enforcement activities based on the different requirements of the plan. So in the discussion
we had last week, maybe Health and Human Services as they’re checking the kitchen facilities can look
into things like Styrofoam and how they’re going to provide the meal to folks and then maybe Code
Compliance is looking at the recycling receptacles and making sure those are in place so right now we're
putting everything in place and we still need some discussion about how we’re implementing that, but
we’re taking that into account as we write the Ordinance and hopefully implement the Ordinance. Last
night we went to the Urban Transportation Commission...y’all are next on the path. We’re going to a
couple of more Commissions and right now we’re scheduled to go to Council on the 29" of this month.
So | guess that’s, in brief, we’ve got a bunch of slides if you want to see specific pictures or if there’s
other specific things that you would like to talk about.

Rick Cofer: Questions for Mr. Derr?

Daniela Ochoa Gonzalez: Yes, on the article second, the permit requirement exceptions, there are three
exceptions there and first one and second one are really directed to the City. I’'m going to read really
quickly. It says, “an event conducted entirely on City parkland that uses only Park and Recreation
Department facilities, personnel and equipment.” Number two says, “an event conducted in the City
meeting rooms requires only facilities, personnel and equipment related to the facility.” Number three
like an emergency event which is completely understandable. But Number one and number two —
aren’t they lax of trying to go against what we’re trying to preach because if the City is trying to reducing
the, you know, leading the way, why would they have an exception?

Gordon Derr: Well, for example, if a family reunion of 75 people meet in a park, they just use the
parking facilities and the picnic tables. Or let’s say 101 since the criteria is for a 100 people or more, we
don’t really want to trigger that as requiring action by the Special Events Ordinance -

Daniela Ochoa Gonzalez: But we should, right?

Gordon Derr: They would still work with the Parks Department to reserve the space and Parks would
deal with them on particular issues.

Daniela Ochoa Gonzalez: | still don’t understand because if it's more than 100 people, even if it’s only
Park Department requiring it, shouldn’t they then be complying, too? Because if it's a birthday of
somebody that works at the Park that’s why you’re saying that’s what the exception is? Because why
will everyone have to comply if it’s more than 100 and then if you’re a City employee...it just doesn’t
make sense to me.
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Gordon Derr: Well, this comes from discussion with all the City departments and looking at the
activities there. If my sense of what you’re getting to is if it’s in the street instead of in the Park then we
use the rules related to a Waste Management Plan would be in effect, and if it's in the park they
wouldn’t. But at this point we’re moving forward with the things we think we can get adopted.

Brent Perdue: | think, theoretically, too, Parks and Recs needs to do a better job providing on-site
recycling services and that would avoid that issue if the City of Austin in general had all their facilities:
aviation, parks and rec are going to have access to recycling. You show up for an event on a park land
area, it’s there. You know what | mean? This is somewhat of an important issue, but a separate one.
I’'m imagining that’s why it was there.

Jessica King: Good evening, Commissioners. Jessica King, Austin Resource Recovery. In our
conversations with the Parks Department, basically what they’ll be doing is really modifying their own
rules and requirements regarding any type of reservation at their park facilities so one of the things
they’re doing separate from this Ordinance is re-evaluating their rules and they plan to look at the same
requirements that you’re looking at here and applying those into their own rules because again, with
the Parks — it’s not necessarily Parks ordinance to find out if it’s an ordinance or a rule in terms of what
the requirements are. They have contracts so part of the requirements in order to reserve park space
will include things that we’ve identified here, including recycling and trash management, too. So in
other words it will be handled — your concerns about zero waste related to events contained entirely in
a park facility will be handled in a separate process as part of their contracts and part of their rules.

Daniela Ochoa Gonzalez: Okay, what about events organized by the City like there is the different
events they make like for leadership and invite employees of all departments of many other good
programs that they don’t have recycling or composting. This will give them an exception to not do
anything.

Jessica King: Right. Well, of course ordinances are definitely different in terms of practice and so one of
the things as a department we’ve been working towards is making sure that all City departments,
whenever they have an event, they’ve put on an event, that Austin Resource Recovery is at the table to
help them plan that event. Many more organizations and departments are contacting us directly now.
For example, the Asian Cultural Center that’s opening up off of Cameron Road for example, we're
already involved in the planning of that event and that event will take place in September 28" and we
are planning on the recycling so because of the zero waste efforts that we’ve put in place and our
communications and being at the table at these events we’ve become a go-to point of contact. Annette
has been our primary point of contact for the events that the City is putting on within departments and
throughout the City so depending upon if it’s at a park facility or any other City facility. Another
example is City Hall is putting on a Green Event on the 15" — tomorrow — and Kay Gadilla who is helping
to organize that has contacted us about both recycling and composting so we are working very closely
with every event that comes across our table and many of those have become City events.

Page 3 of 14



113
114
115

116

117
118
119
120
121
122
123

124
125
126
127
128
129
130

131

132
133
134
135
136

137

138

139
140

141
142
143
144

145
146
147

156

Daniela Ochoa Gonzalez: | don’t mean to be radical here, but everything — if we’re really going to move
to Zero Waste there shouldn’t be any exceptions. And whether this ordinance is going to pass or not
with exceptions then maybe we can take off the exceptions. I’'m not into these exceptions.

Rick Cofer: Thank you. Any other questions for Mr. Derr? Comments?

Daniela Ochoa Gonzalez: I'm sorry, | need to —in the other section, in section 31, | just want to clarify in
the second number where it says hotel information regarding the physical layout. Letter E says,
“proposed location of dumpsters, roll-offs, trash and diversion containers.” Could we add diversion
containers for composting and recycling specifically, not just diversion containers? This same expression
comes out three pages later, again in number 34, number 5 it says, “provide sufficient waste
management services.” | don’t know, | feel like we could just add the words composting and recycling
there because if not people will be like, “oh, | have trash that’s enough diversion.”

Jessica King: Again, Jessica King, Austin Resource Recovery. The reason we actually chose diversion was
because 1, it's replicated in URO rules. If you’ll look at the rules of the department, diversion is
specifically identified. It also gives a little more flexibility because composting and recycling are not the
only methods for diversion. We want to be able to have that open so that if we need to change the
rules later to include other types of diversion methods we want to be able to do that. So we chose
diversion because it gives us more flexibility, especially through the rules process. In the rules, what
we’ll do is specifically identify recycling and composting as options.

Rick Cofer: So let me ask you this. On the rules process, how do you envision that drafting going?

Gordon Derr: Well, I'm sure that this Commission would be consulted as part of the rules process. We’'ll
be doing the rules primarily through the Office of Sustainability so the normal process is, the rules would
be written by staff with consultation with appropriate Boards and Commissions, the department
director, Lucia Athens, would then have those posted and we would go through a formal process of
people commenting on those rules before they’re finally adopted.

Rick Cofer: And would the rules go back to Council? The rules aren’t approved by Council?
Gordon Derr: No.

Rick Cofer: So, if there’s stakeholder opposition or disagreement that’s substantive with rules there’s
no redress to Council?

Gordon Derr: My understanding is redress is to the City Manager, but | believe y’alls department has a
unique rules process, or Austin Resource Recovery. So for our department we post it. If there are some
details we can’t work out we either pull them back or if we feel it's important we go to the City Manager
to have him say it’s okay to have that rule in place.

Rick Cofer: | certainly admire the effort and the vision with this. My concern is that the ordinance is a
scaffolding and the rules are where all the meat is and there’s just very thin, minute scaffolding on the
issues of diversion. If | organize an event in Austin two years from now, right? | don’t know what the
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rules are today, but | can look at this ordinance and it tells me | need to file a plan and it needs to have
something about waste diversion. | don’t know what that means, right? And through the rules drafting
process, none of us up here are going to know what those requirements and mandates are going to look
like. In other words, | think that there might be a strong argument for having a little bit more detail in
the Ordinance instead of leaving it all to the rules making process. | mean, | understand that there’s a
balance — you don’t want it to be overly specific, you don’t want it to be overly general, but my fear is
that the ordinance as it’s drafted now leans a little too far towards the absence of detail where being a
little more specific might help.

Gordon Derr: There’s actually more detail related to the waste recovery plan than there is for any other
plan so this requires an emergency services plan, but all it does is require there’s an emergency services
plan. It doesn’t speak to any of the elements of that. So this again as you said is seen as a framework. It
gives the authority to the Center for Events, but then it’s really up to the departments to build the
framework under that and put the covering on the outside of things. So this is the next step we need to
take to get the Austin Center for Events — for a consolidated application to bring in all those folks
together and there be a clear chain of whose responsibility things are, for the Ordinance and also
enforcement.

Rick Cofer: So about 5 years ago there was a process that was initiated in part through what was then
Solid Waste Service to develop to what is called the “Green Events Ordinance” and it actually went
through | think probably 18 months of stakeholder input and ultimately | think there was an ordinance
that was produced and ended up being shelved by the City Council it was never implemented or even
voted on and in the absence of passing that for the last several years the Resource Recovery department
has been tasked with providing certain services for diversion and a handful of events. | guess my
question is this ordinance seems like a pretty dramatic departure from the Green Events Ordinance and
what that ordinance envisioned, which was quite a bit more specific and really had some teeth in it and
real requirements about what special events would need to do in Austin. To what extent is this based on
that initial effort and if it is not based on it at all, what happened?

Jessica King: Jessica King again, Austin Resource Recovery. As one of the people who was involved in
Green Events Ordinance discussion - just a recap - several stakeholders discussion took place. Many of
the stakeholder discussions really didn’t involve everybody at the table at the same time. So, what
ended up happening over the long run was actually presentations that occurred going to a variety of the
boards and commissions, one of which includes the Park Department. | think the Zero Waste Advisory
Commission had a general discussion on it as well. The key element there though was at the end, the
City Council passed a resolution directing staff to provide, at the bare minimum, recycling at all city co-
sponsored events which gets to Ms. Ochoa’s main concern about making sure the city sponsored, city
events have recycling at the very least. So, by resolution we are required to do that already. In terms of
the Green Events Ordinance, the key components that were discussed throughout the course of that
time frame, we have spoken with Lucia we’ve given her — Lucia Athens our sustainability officer — we’ve
given her the background and the history and a lot of the recommendations that were made a lot of that
historical information has transferred appropriately and when the sustainability plan comes into place
what we will be looking are a lot of the recommendations that came forward as well. The sustainability
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plan my understanding is the concept that was discussed at the green event ordinance discussion which
included, basically giving people a list of options and an opportunity to say ok if you’re this large of event
then you need to do three of four things, so that they can choose which measures to put in place. So it is
following because of the history we are trying to look at that sustainability plan to follow very similar
guidelines. They'll get a list of options they can choose from and then that plan has to be implemented
at we’ll have to check for that. The one element that will not be an option though, will be the recycling
part. That will be a requirement according to this section.

Rick Cofer: A requirementin what way?

Jessica King: I'm sorry, in terms of diversion making sure that diversion options are available at all
events so that’s not, in your sustainability plan, providing diversion is not an option it will be a
requirement. Does that help with the distinction?

Rick Coffer: | think so.

Jessica King: In other words we really need to make sure that the events are actually providing either
recycling and or composting at the event. And it won’t be an option under your sustainability plan you
must provide a waste management plan that includes diversion options.

Rick Cofer: Alright, so would it be fair to say that this ordinance will require every special event in
Austin that isn’t just a small family gathering, to have recycling and waste diversion.

Jessica King: Based on tier, yes

Rick Cofer: and this is just totally aside and that does serve some of my concerns. So based on my
reading of a tier one event, if you have a five hour birthday party at the W, does that then turn you into
a tier three event?

Jessica King: So that kind of mixes and mingles a couple of things. I'll speak first to the Universal
Recycling Ordinance element of that because keep in mind that the Universal Recycling Ordinance
because of the special events ordinance does not go away. If you are a hotel motel or any property that
falls under the guides of the Universal Recycling ordinance you’re still required to comply with the
Universal Recycling Ordinance. So for example, if you are a hotel motel you need to provide the
standards that are identified by the URO which will include, if you’re a food service provider, composting
down the road based on the time frame identified, so there is a yes and no on that. If the W decides to
close down a bunch of streets then we kick it to the street events part.

Rick Cofer: What if | have a five hour birthday party at my house? Like if it’s longer than four hours.
Gordon Derr: As long as we don’t know about it.

Rick Cofer: As long as you don’t know about it?
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Gordon Derr: As long as your neighbors don’t complain, but things like the W, they have a certain
capacity to hold people for events like special events. So unless they want to exceed that capacity they
would not come under the special events ordinance. That’s a normal part of their business. Now if they
close Second Street which they have a couple of times for events at the ACL, then it would fall under the
Special Events Ordinance and it would be dealt with under these rules.

Rick Cofer: | mean | am going to vote for this but my real concern, | understand that by leaving a lot of
the details out it makes it a lot easier to consensus but the rules making process on this is going to be a
real bear. | mean getting all these different events organizers to sign on to a lot of these requirements is
going to be very challenging. My concern is that in that rules drafting process there’s going to be a lot of
pressure to water down requirements and | really wish that there was some back stock but if that’s not
possible | can understand.

Jessica King: Commissioners, if we can offer another option to you we’ll, obviously my staff is heavily
involved in this Ordinance process it’s very important to us as well as you. What we would like to do is
bring our rules that we are proposing and kind of give you a brief overview or just an overview
presentation of the recommendations we’ll be making for the rules process and see if you have any
additional input or suggestions to add.

Rick Cofer: | appreciate that, thank you Ms. King.

Brent Perdue: To go back to Daniella’s point earlier sorry | am re-reading this and so something like ACL
it’s on auditorium shores does it fall under the exceptions an event conducted entirely in a City Parkland
because it doesn’t use city park employees?

Gordon Derr: No because it closes Barton Springs it would fall under this ordinance.
Brent Perdue: OK

Gordon Derr: Just like Eyore’s birthday party although most of the activity is around the park, it does
require closing some of the streets in there and barricading so that kicks it in the special events
ordinance and out of just strictly park event.

Brent Perdue: Ok, got it.

Rick Cofer: You know this is just on the side as well, one thing you can possibly contemplate including in
here, although it probably would really tick off a lot of the stakeholders, would be some maximum cap
on fee waivers. Right? ‘Cause the city council caves and it’s going to vote for fee waivers 80% of the
time, something like that, you know if there was some back stock that said, well the council can only
waive fees up to 50% of what they would be, that would be real helpful because with a department like
Austin Resource Recovery that has to provide a lot of services at very difficult times that removes key
employees from doing what they are supposed to be doing, to go handle a special event. Austin
Resource Recovery doesn’t get paid any extra money for that. So that just comes out of the existing plan
and we call these things “special events” but they are really not because they happen every year so they
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are routine events so we should just plan these in the budget because Mr. Geddert knows that on
certain weekends his employees aren’t going to be able to do the job that they are assigned to, because
of City Council has voted to waive the fees and tell Mr. Gedert’s employees what they have to do that
weekend.

Gordon Derr: We are certainly looking at that as part as the total package we’re bringing to the city
council. It’s not in the ordinance but what additional people do we need to implement the ordinance.
What really is the impact that special events right now by department, and how each department is
paying for it. | think that complete picture is what need to provide to the City Council; you know what
we are doing now. What should we move towards in the future. So | think that is that’s going to be part
of the discussion. It’s not just the ordinance, it’s everything that goes with special events | think will be
talked about through this period.

Rick Cofer: Thank you Mr. Derr | appreciate it.

Daniela Ochoa Gonzalez: One last thing on the side, because | realize that at least gives us a chance to
put it out of our chest. Is that another big thing regarding what Mrs. King was mentioning is that one
thing is providing recycling option and another thing is that people will take it and there is no way to
enforce that but my frustration with these exceptions is that I've seen people in the city events that are
city employees that are not necessarily romanced yet with our Zero Waste agenda and the recycling bin
is right there and they don’t put it in the recycling bin, is almost like on purpose they put it in the
garbage one. So nothing can go to enforce that but | do want to mention that it’ll be nice that in
addition of providing people will actually take advantage of these options for them to divert. Thank you.

Fayez Kazi: | got a quick comment, so is this going to council for action at the end of this month?
Gordon Derr: That’s the current schedule yes.

Fayez Kazi: So my only frustration is that we haven’t seen the rules and we’re really not able to give any
useful feedback on a very bare bones framework. And so it just seems like it's moving too fast for me,
but that’s just me.

Rick Cofer: | mean | feel the same way, | wish that there was more of a balance between the rules and
ordinance. | understand the necessity and | guess the rational is once you have the office up and running
you’re basically having Ms. Athens office run point on drafting these rules and you would assume that
based on that they would be pretty progressive and have a lot of sustainability requirements and have
teeth. But I’'m correct to understand that the rules would come back to us before they are finalized, is
that correct?

Jessica King: So two steps actually, depending upon the rules schedule and the time frame for the rule
adoption that will dictate when we’ll be able to bring the rules back for your discussion on it. In terms of
the rules specific to Zero Waste and potentially even the sustainability elements we actually because
we’ve been working on events for the last two or three years, we already have the vast majority the
rules that we would like to propose. We've been at the forefront of making sure that those are
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implemented city events, many of the events that we’ve worked with, so we have draft language that
we are prepared to share with you at the next Zero Waste Advisory Commission meeting in terms of at
least the Zero waste elements. For the sustainability portion we’ll obviously have to check in with Ms.
Athens and see if she is available.

Rick Cofer: Oh and if she is that would be wonderful if she or someone from her office could come visit
with us.

Cathy Gattuso: so | would have appreciated a little more information before we had to vote on this
tonight. | would have liked to know more about our rules. | think that comment about the recycling bins
and composting and then for the landfill, | would like to see where there is a person there directing
people what to do to orient them. | know that it sounds silly but we need to do that because it’s going to
end up in the Landfill. So there is a lot of things like this that | wish that we could have more feedback
on, so | feel a little hurried on this to vote on this tonight and not know any more than we do.

Rick Cofer: When is your goal for taking this to council?
Gordon Derr: We are on the Council agenda right now for August 29.
Rick Cofer: Isn’t that budget?

Gordon Derr: And if | can speak, you know to me, if we can get this approved by the council, the council
has then said we need security plan, we need a sustainability plan, it sets in place that the council has
taken action saying these will be done. Then we are just talking about the details of what’s in those
plans as opposes to climbing the hill up. We got to have the plan and it has to be done and approved for
you to have the special event and to me that is a big step forward. | understand the concerns about
what is in that, but to me the big thing is for the council to say, you got to have it.

Rick Cofer: Alright, do you plan on taking this to the public safety commission?
Gordon Derr: It’s not currently on our schedule, no.

Rick Cofer: Alright | might encourage you to see, that might mean pushing it back because | believe they
meet in the early part of the month, but if there is public safety impact | imagine there is,it might be
worthwhile to visit with them | sometimes think they are the forgotten board commission. Alright
anything else for staff because we do have some citizen communication on this. Alright, at 6:10PM
Adam Gregory with TDS signed up on this item. So Mr. Gregory.

Adam Gregory: Good evening commissioners Adam Gregory with TDS | primarily had several questions
which actually most of them were answered however | got more concerns now than | did before. You
were right to bring up that we’ve had a history discussing a green events ordinance and our master plan
has a section on the green events ordinance and if | am not mistaken | bet that there is language in that
master plan on the green events ordinance that references the stakeholder process. | find it troubling
that we’ve had absolutely no input into the ordinance development as stakeholders, it’s good that
Jessica and her team have been highly involved the whole time, but as stakeholders we’ve not been
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involved. My question was does this ordinance replace or accomplish what our intention was with what
we talked about as being the green events ordinance in the master plan? Sounds like that’s the case.
And Rick you made another very good point about the rules. And the answer to is there any approval to
the rules once the ordinance has passed the answer is no. Not under that section of the code. Jessica is
nice enough to bring it back and report to you and the pertinent sections of the rules that might have to
do with us, but all we can do is issue comments, they can respond to us and then they are able to do
exactly what they want. Our section of the code is different, the code that most of our ordinances are
under. They do have to go back to Council. | would put it before you that our department has earned
that special distinction through things like this where ordinances come up that we’ve never had a
stakeholder process on. So if this does go forward, a minimal request would be that the section of the
rules that affect the ARR and Zero Waste portion, if it's possible be included under our section of the
code instead of 14-8, which | believe is this section. So it seems to me a little fishy that it's been very
quiet but all of a sudden it’s announced that our Green Events Ordinance is done and we’re not going to
have a stakeholder process, you’re not going to be able to comment on rules because we put it under a
different section of the code. We might see that happening in a lot of ordinances that we thought we’d
be involved with because of that requirement of having to take rules to Council. I'd hope that we’d have
a lot more information and a lot more involvement and a better opportunity in the future to shape
these rules. Which we have none now. That’s it. Thanks. Any questions?

Rick Cofer: Thank you, Mr. Gregory. Anything for Adam? All right. Thank you Sir. And then, also signed
up to communicate is Mr. Scott Johnson. Oh there he is. Hey Scott.

Scott Johnson: Good evening, Commissioners. Along with Rick, | helped initiate the process, April 2008,
on the Green Events ordinance. What I'd like to say is that the Public Safety Commission has talked
about the cost of APD helping out, and that is germane to the budget as they request more staff people.
The Fire Department actually has a bill that they, or a contract, that they provide services for a set
amount. So they’re doing it right, and | share your concern as well about that cost. Under the
sustainability plan it says “at a minimum the following information”. | have witnessed at the Night of the
Bat, that happened last year, where the beer trucks, and those that are close to the bridge, close to
where people are mingling, were idling, and so to put in there “reduce vehicle idling” certainly could be
helpful, but as all of us know, it’s a matter of: if we’re not in control of the enforcement, or if there’s not
someone in control of the enforcement, or incentivized to enforce something ,it can be a little bit slack,
or lax, within the City, I've noticed it quite a bit. So that is a concern. | hope that APD is fully on board
and these other departments, in terms of enforcing it and these provisions that are on the sustainability
plan.

Regarding the event recycling rebate, which is available but not being utilized to a great extent, | don’t
know what the figures are for 2013, there was talk when we developed it about phasing it out, and [ still
think that may be the case, however, if there’s a way to evaluate how well these large events are
diverting waste, maybe there’s a way to keep the incentive in there, broaden it, to help people get even
further along to reducing waste, and recycling, and organics, if that’s an opportunity as well. | would say
that if this is going to fall under the Austin Sustainability, my experience with them, as you know I'm
involved with other activities within the City, the outreach part of the Climate Protection Plan to the
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community is by far the weakest part, and has not been implemented at all; | can state publicly without
fear of people countering me, and so therefore | would say that the Austin Sustainability, and the
leadership, could do a much better job of visiting with this commission, with visiting other commissions
and keeping them up to date and trying to get a group, a network of people that are involved and
engaged on sustainability matters, to use them as resources and to talk to them, and communicate with
them, and network with them. And I’'m not aware that that’s happening at all. Maybe you all have some
experience with that, but | talk to people regularly who are front and center in the community for 25, 30
years or more, and they’ve never met the leadership of the Office of Sustainability. They’'ve never
contacted them, they’ve never asked for their assistance. That’s a huge issue. | hope that you all will
speak up and join my voice on this particular issue. And the situation within the department is generally
good, but, based on relationships that | have with the management, it’s good, or very good, but if that
wasn’t the case, it would not be as good as it is. Thank you for your attention.

Rick Cofer: Thank you Mr. Johnson. Any questions for Mr. Johnson? Thank you Scott. | think for further
discussion we need a motion. Oh I’'m sorry. No you’re right, I’'m sorry Mr. Dobbs, you did. | apologize.

Andrew Dobbs: No problem. Andrew Dobbs, Texas Campaign for the Environment, Austin Zero Waste
Alliance. | think that you, you know, you said, “I don’t want you to give up too easily, here”, Rick, and
other guys. | think that you do need to make it very clear in whatever you say to Council that we need
more specifics on this, because everything you said was spot on, you know, that this is going to end up
boiling down to the rule making process. And if rule making doesn’t go right, then this thing is a dead
letter, you know what | mean, it’s meaningless. The, you know, as it stands, this, it’s just so open ended,
and, | mean, | came up here to start, to talk at the beginning of things, about the lack of enforcement
going on... that’s all... So for all we know, we could pass something good and it doesn’t even get
enforced, right? And we have a situation like the Kite Festival where we have Zilker covered in filth, and
you know, "Oh well” is the kind of response. If we have this, if we have a good ordinance, then at least
we have something that we can point to that ought to be enforced. As this stands right now, you know,
they could write rules that are pretty weak-sauce, and we end up having situations where the event’s
waste reduction and recycling plan is “We will have some recycling bins there.” And that’s it. And that is
completely compliant and we will have a huge barrier to our getting to 95, to 90-95 percent diversion.
Our Zero Waste master plan will be in peril. So, | don’t know what, we’ve got 6, you know 5, 6 smart
people up there. At least 5 smart people. (All laugh) I'll let you figure out the other one. But no, we’ve
got smart people up there to figure out how we, what specifically should be said. | think that a
recommendation that’s like, “We recommend...”, which is good, | mean, | know that nobody wants,
people have been working on this ordinance for a long time, are ready for Council to put it out the door.
| can get it. | mean, you hear the words “Why don’t you try to delay it until September” and, you know,
hearts start skipping beats. | get it. But a recommendation that there be specifics, some kind of specifics
be added to this, and then go to you respective Council members and do that. | don’t know what kind of
language you should add, but make that recommendation here, and then come up with some, and then
go to your specific Council members and make sure they flag this so that we can get it amended from
the dais on the 29™. | think that’s the best scenario, | think.

Rick Cofer: Thank you Mr. Dobbs. Anything for Mr.Dobbs? All right, thank you sir.
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Brent Perdue: | have a question for staff, if it’s all right. Is it possible to direct Council, or the ordinance
crafters, to move ARR’s portion of this ordinance into ARR’s ordinance, and have that stakeholder
process?

Bob Gedert: Bob Gedert, Director of Austin Resource Recovery. And you lead me to the comment that |
wanted to bring forward to you as to process and what your role is today. And, leading towards your
request there, one thing that | recommend to you as your role, this is an action item, we’re asking for an
action from the Commission. My recommendation as Director of Austin Resource Recovery is that you
approve and move forward with this ordinance to Council, but with certain concerns or reservations,
and Vera can document those in the communication to Council. And | heard enough of them here to say
that this is not an easy “Yes”, so | would recommend that those comments be itemized. A second point
on process is that, | can, Gordon has committed to, there he is, Gordon has committed to bringing back
the rules to the ZWAC Commission. | would like to request of the rule making process that ZWAC have a
more direct role prior to the presentation of the draft rules, and be part of the stakeholder process. A
ZWAC Commission meeting could be dedicated to being a stakeholder meeting in the development of
the rules prior to them being presented to ZWAC; so a more direct involvement. I'd recommend that to
Gordon and the working group. Gordon, did you have any comments?

Gordon Derr: No, | think that’s appropriate, and again I’'m from the Transportation department. I'll be
dealing with the rules for the Transportation department. We'll work with Jessica and her staff, and the
staff from the Sustainability department, however we can help them, to get the rules done the way they
should be done. My goal is to get the framework set up. And then the departments need to do the work
to build the foundation under that.

Rick Cofer: What would you think if this ordinance were amended to include a requirement that the
rules making process had to include the relevant Boards and Commissions, and then a final Council
approval of the rules? Does that additional layer of approval inhibit the goals of the ordinance
significantly?

Gordon Derr: Well, again, it sounds like what you want to do is have the rules coming through the ARR
rules making process as opposed to another department’s rules making process. Like my department,
Transportation; we have the Urban Transportation Commission, that’s who we’ll work with on the rule
making related to transportation issues. So, what | heard, is that you want specifically the rules related
to the waste management plan and the sustainability plan to have a different process, and it would
seem like that’s entirely appropriate recommendation to make to the Council.

Rick Cofer: And that’s absolutely true, but even beyond that, | don’t understand why it wouldn’t work to
have a final Council approval for the rules, period. For all different facets. For the public safety
component, for transportation, the electric usage, you know, | don’t know who the bike racks fall under,
| guess transportation, or solid waste on our end, and food would probably include whoever the health
department. In other words, we do a lot of stakeholder work in Austin Resource Recovery land; | know
certainly other departments engage in a lot of stakeholder process; | know your department in
particular, certainly, when it comes to street closures and the development of that street closure
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ordinance back when Mayor Winn was still the mayor, that had a lot of stakeholders, and in my
experience, stakeholders like process, and usually that’s really good. And affording a real structure in the
ordinance for that kind of input and stakeholder process is usually a good thing. And having that
backstop of it having to go to Council can, it gives leverage to both sides; both to staff and the
stakeholders who are trying to develop these rules. And ultimately, if Lucia Athens is in charge of the
rules making process for this ordinance, in total, you're putting the sustainability office in the position
where they’re the final decider of all of this. And if that office does a good job from my perspective that
could be one thing, or if they do a good job from someone else’s perspective, and | disagree with that,
but | don’t have any recourse to Lucia Athens. | don’t have any recourse to Mark Ott. Right? The only
employee that Lucia Athens really reports to is the City Manager, and he reports to the Mayor and
Council, and he has to keep 4 of them happy enough to not fire him. So, what’s my recourse if | think
these rules suck?

Gordon Derr: Well, | guess my main comment as someone who’s been with the City for a while is that if
the Council takes action on the rules that means every time we want to change any rule, we have to go
back to Council. And we’re talking about rules that cover at least six different departments and it’s going
to be a lot of pages of rules, and this is a process in which we need to be dynamic, which we can change
the rules over time as we find out what works and what doesn’t work. And if we build into that a
process that goes to Council, that just adds another layer to the process.

Brent Perdue: And, you know, | think that comment is fair, but it just even more so encourages the
framework to be our minimum that we’re comfortable with, and | don’t know that this is.

Rick Cofer: | mean, | understand where you’re coming from. I’'m not trying to be argumentative or
disrespectful. | know that, | mean especially Transportation department, y’all do a lot of work in this
area and | don’t want to diminish that at all. | know that it’s difficult to strike that balance between
citizen input, and process, and stakeholders, versus actually getting stuff done. And | guess where I’'m at
is, yeah, we need to move on this, you know, | wanted to move on this six years ago, and boy howdy, |
know it takes a long time to get anything done at City Hall. And I’'m not trying to slow this down, but |
think that there’s a way to work in, you know, at least an initial approval of the rules through Council, or
a mandatory process where it goes through Boards and Commissions. And look, | have a lot of respect
for Lucia Athens, | think she’s going to do a great on this, but what | do genuinely fear is, you know, | was
deeply involved in that ‘08 stakeholder process, it was then solid waste staff that lead it, and look, a lot
of the stakeholders hated this stuff, and they put up a big stink, and ultimately that’s pretty much what
killed it. And my concern is that you have very powerful interests in the Special Events universe who
have a lot of resources at their disposal, and they use them, and they especially use them with people
who have influence on Council, and | just think it’s important that we get a good product out there. At
the same time, look, I’'m totally sympathetic. Let’s get this thing created and move forward. And so what
I’'m going to recommend, | think, is that we approve it, but that we approve it with the caveat, or the
recommendation that we then add an additional process of the rules going through the Boards and
Commissions, and then going through Council. And that might be a fly in the ointment but | think it’s
doable. Let me just respectfully disagree.

Page 13 of 14
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Brent Perdue: I've got a couple of motions if we're ready for that.

Rick Cofer: Any other questions for Mr. Derr, or staff? Thank you, Mr. Derr. We really do appreciate your
time. All right. Commissioner Perdue.

Brent Perdue: I'd like to move for approval of the draft Special Events Ordinance.
Daniella Ochoa-Gonzalez: Second.

Rick Cofer: And... are there any...

Brent Perdue: - with a series of friendly amendments.

Rick Cofer: Yes, yes. And | think, Vera, can, Brent can amend his own motion, right?
Vera: I’'m not sure about that.

Brent Perdue: Make it all one motion?

Rick Cofer: Yeah, just make it all one motion. We’re going to undo the clock, and we’re starting over.
That’s not the official term.

Brent Perdue: All right, I'll move to approve the Draft Special Events Ordinance with two caveats. One,
that Council move ARR components of this ordinance under that ARR stakeholder rules process; and
then two, there is initial Council approval of the rules and a Boards and Commissions review, rules
review process.

Daniella Ochoa-Gonzalez: And | second.

Rick Cofer: All right, so we have a motion by Commissioner Perdue and a second by Commissioner
Ochoa-Gonzalez to approve the ordinance relating to Special Events with the two recommendations
that the elements affecting waste diversion/Austin Resource Recovery be handled through the Austin
Resource Recovery rules making process and two, that the initial rules also be run through the Boards
and Commissions process, and City Council?

Brent Perdue: Right.

Rick Cofer: Is that right? Okay. So you may to go back on the tape on that one. Discussion on the
motion? All right, hearing none, all those in favor please say aye.

Commissioners: Aye.

Rick Cofer: Any opposed? Okay. Commissioner Kazi. Anyone abstaining? All right, so the motion is
approved on a vote of 5 to 1, with commissioners Cofer, Gattuso, Ochoa-Gonzalez, Paine and Perdue
voting aye; commissioner Kazi voting nay, and that represents all the members on the dais. Mr. Derr,
thank you; and staff.

Page 14 of 14
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Zero Waste Advisory Committee Meeting August 14, 2013: Item 3D

Commissioner Rick Coffer: So with that, tem 3d. Mr. Hobbs did sign up on Item 3D, would you like to
speak now or later? So this is the item on data collection and reporting, outsourcing.

Elizabeth Corey: Good evening Commissioners, Elizabeth Corey, Austin Resource Recovery.

The purpose of item 3D is to obtain a favorable ZWAC recommendation for the Austin City Council to
approve execution of a 24 month service agreement with Emerge Knowledge Design. Emerge
Knowledge will design and develop and maintain a secure web based data collection and reporting
system. The 24 month contract with Emerge Knowledge will be for an amount not to exceed
$200,000.00 with four 12 month extension options for an estimated amount not to exceed $100,000.00
per extension option. The total contract amount will not exceed $600,000.00 over the potential contract
period of six years.

This is a new contract. The Universal Recycling Ordinance requires private waste service providers,
which are sometimes referred to as private haulers, and recyclable material generators, which are
certain non-residential properties and multi-family properties of a designated size, to provide recycling
plan data to the City regarding waste streams, compliance reporting, and other information. The data
management system will help City staff enforce the URO and measure compliance.

This web based data management system will be used to develop reports for analysis by city staff to
help ensure compliance with the URO. It will help us develop innovative programs to assist the business
community; to promote economic development and provide technical assistance to local companies. It
will enable the City to analyze and communicate its progress toward its zero waste goal of reducing the
amount of material sent to landfills by 90 percent by the year 2040. It will also allow flexibility to
develop integrated systems for online data collection required by future ordinances and zero waste
initiatives. Are there any questions? Yes?

Commissioner Daniella Ochoa: | am a very big fan of this, as a stakeholder on the process of the zero
waste master plan, | was really involved in suggesting some sort of data that will allow private parties to
feel comfortable reporting. And | just want to know if this provides a feature, because | know this has to
go hand in hand with the laws that would require the private companies to report that data, but maybe
we won’t get there until like 2020, or maybe earlier, but in the meantime | think it would be very, very
useful that all those private entities that are not willing to open their records yet because of whatever
tax and issues they have, to have the opportunity to collect the data so that when they are trustful and
confident to share it you will not have lost all that data. And so my question is, do these system take
that into account providing some sort of tool to private haulers and other parties to have that data
collected whether they are going to share it with you immediately or not? Thank you.

Elizabeth Corey: Aiden Cohen, Austin Resource Recovery
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Aiden Cohen: Hello Commissioners, Aiden Cohen, Austin Resource Recovery. Yes, we are looking to
protect that data by all legal and reasonable means and make sure that we have historical trend data
over a long period.

We're committed to the business community to make sure that those recycling plan forms those online
forms are required by ordinance to fill out that those are as simple and as elegant and useful as possible
and so that we have good data as we look back to report to this commission and to the City Council
about our progress toward zero waste.

Commissioner Daniela Ochoa: And my last comment is as we go into making everyone to apply to
these food vendors and everyone just applying to the Hispanic site if that reporting will also be in
Spanish for, you know, later on, that would be great.

Aiden Cohen: Yeah, absolutely, we’re looking to make the recycling plan form as useful as possible and
right now at the bottom of the recycling plan forms we have an email and a Spanish direction that you
can call and get some bilingual help to fill out those forms as well. Almost all of our education outreach
is in both English and Spanish.

Commissioner Fayez Kazi: Got a couple of comments. So help me walk through this. You create a web
tool within two years for two hundred thousand; is that when it goes online, is after two years?

Aiden Cohen: Well, sir, we have 18 months that is the outside the maximum time before we get
something that is acceptable to the city. This was competitively solicited so we had to put in something
that allowed somebody to either create it from scratch or use some exiting systems and some existing
capabilities. The vendor that has been evaluated as the best evaluated vendor, who is being
recommended tonight, currently does provide similar services to both state and federal governments to
report in the waste management, we expect that the project will get up and running much sooner than
the 18 months.

Commissioner Fayez Kazi: Ok, and then the initial tool | guess when it is acceptable. What does it cost
for that? Is that two hundred thousand?

Aiden Cohen: The bid came in at about $54,000. We are asking for additional spending allowance from
Council so that we can prepare in future years, you know, the unknown needs in terms of IT and in

terms of making a system that meets all our needs over the long term.

Commissioner Fayez Kazi: And the other vendor was, | know, they scored like ten times less than the
other ones. What was the other cost?

(Mumbles)

Phil Tindall: Phil Tindall, Austin Resource Recovery, The other bidder came in with a cost proposal that
was in excess of 1.4 million dollars so there was quite a bit of variance between the two price proposals.
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Commissioner Fayez Kazi: So it was fifty-four thousand compared to one point something million.
Okay, you guys made the right choice.

Aiden Cohen: One clarification, sorry. It was about a fifty-four thousand dollars per year per contract
year versus for a total amount for that bid amount of 125, for years one or two, it’s 125,000 dollars
from Emerge Knowledge, the recommended vendor, and for those same two years from the next best
evaluated vendor was 1.4 million.

Commissioner Rick Cofer: Fair to say, just looking at your matrix, in addition to the cost factor did it
appear to you that Emerge was the more appropriate, more appropriately, skilled service provider?

Aiden Cohen: Absolutely. They do provide similar, they have experience, in waste management and the
materials management industries and are providing a similar database with lots of capabilities, some
that we don’t know how we would use at this moment, but we expect they will be easy to work with
and will have a product that will be useful very quickly.

Commissioner Rick Cofer: And | might add, | think nine times out of ten or more, the preference is
certainly to go with a local company, but given that one of the original rationales for entering into a
contract like this were privacy and security concerns of the companies providing the data, | think you
make a pretty strong argument that there is actually value in having a foreign , or you know Canadian,
as foreign as Canada is, Canadian corporation doing this, | mean, that does actually provide the private
sector companies quite a bit of legal security and additional privacy safeguards. For what’s it worth.

Commissioner Jeff Paine: Is this package going to be handed over and then it's ARR’s or the city’s to
just use however they want or is there going to be kind of we’re going to have to continue to pay
Emerge every year for the license of the software in perpetuity or how does that element work?

Aiden Cohen: This is a complete solution so the data will not remain on city’s servers as we access the
system on any kind of web enabled device. There will be no access thru City systems and so it is a
complete system there will be ongoing cost as we add additional property types and add additional
complexity as more properties become affected by the universal recycling ordinance and as we get more
sophisticated in our measurements we will want to continue to customize that and so that will be part
of that.

Commissioner Jeff Paine Sure, so is that way even though they are quoting $125,000.00 for the first
two years, that’s why you are asking for an extra $475,000.00 then? That seems like quite a bit of an
increase for just some, to tack on a few additions here and there.

Aiden Cohen: So the total request to counsel is for $600,000.00 is over six years and so for years one
and two, we are basically asking for spending authority of up to $100,000.00 per year from counsel, and
that would include all of the customizations that might be needed in the future. It’s a lot of work, as you
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know, to competitively solicit these projects. So we wanted to ensure that we have sufficient spending
authority from council to address our future needs.

Commissioner Jeff Paine: So it could end up being a lot less you just don’t want to get in a situation
where, we really need that element and we don’t have any money?

Aiden Cohen: We have a budget for about $75,000.00 a year and we expect to be under that per year.

Commissioner Fayez Kazi: The other local vendor, did they have no experience with waste
management and so on?

Aiden Cohen: That is correct.

Commissioner Fayez Kazi: And was there any effort to invite other bidders? | mean did you try to look
for others that provide that kind service, there were three bidders one was disqualified and one was...

Aiden Cohen: [fit is okay with you I'll let the purchasing folks talk about their process.
Elizabeth Corey: Go ahead and finish your questions
Commissioner Fayez Kazi: Oh that was it, go ahead

Elizabeth Corey: Ok, yes there were three vendors, that we received proposals from and one was
disqualified because their proposal was not complete they omitted several forms and that is a natural
process

Commissioner Fayez Kazi: Sure | was more interested in how it was advertised, was it selectively
advertised?

Elizabeth Corey: Yes, we advertised in the Statesman’s and The Austin Business Journal | believe and
two hundred and eighty seven notices were sent through our automated process via our vendor
connection registration. So in other words, everyone who had the same code that we assigned to this or
series of codes, anyone who registered that had those codes assigned to their company, they got a
match. They got a notice that this was available. | believe that, that number includes six firms that were
MWABE’s and four that were WBE’s so ten within that group and we did not receive any responses from
those ten firms.

Commissioner Fayez Kazi: Thank you.

Commissioner Rick Cofer: Anything additional for staff? Alright thank you all so much. Alright we have
an item to approve the purchasing item for the URO reporting system. . . Oh right, I'm sorry. We have
citizen’s communication from Mr. Hobbs. | apologize, Mr. Hobbs with Texas Disposal Systems

Ryan Hobbs: Good evening commissioners. | got a one pager I'd like to distribute if you don’t mind.

Commissioner Fayez Kazi: Just one page?
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Ryan Hobbs: Just one.
Commissioner Rick Cofer: All that says is Canada sucks, what is this?
Vera Labriola: Can | get that for the record?

Ryan Hobbs: Our concern here is the authorization to execute this contract and it goes back to what
Commissioner Ochoa Gonzalez was hitting on. This contract is for collection and reporting proprietary
business information. This has been a central theme of our stakeholder input going back to 2008 when
you were on the subcommittee to create the URO. We're very concerned that we don’t know what is in
this contract. We are asking that the commission simply award the contract and instruct staff to
negotiate it and bring it back for commission approval that would allow a period of time for
stakeholders such as TDS and other private waste haulers, other affected stakeholders, to review the
contract and provide comments. We don’t know what is in this contract. We have a right to be
concerned to be concerned about what is in it. We also have a right to provide some comments on it.

During the stakeholder process, staff promised on several occasions, and Rick, you may recall, that
stakeholders would be offered the opportunity to be involved in the contract drafting, and certainly, the
review and the ability to provide comments on it. What'’s not included in your backup information is the
actual scope of work, and I've pulled out a couple of excerpts from the scope of work. There are
somewhat concerning to us, and we’re concerned they may of perhaps found themselves, or found their
way into the draft contract. One of them [I'll read in verbatim. If the contractor fails to fulfill the
contractual obligations of the contract, and is thereby in breach of the contract, this is out of the scope
mind you, the contractor agrees to transfer all necessary information data, software programming
codes, queries, tables, reports, and any other information created under the terms of this contract to a
city designated, independent third party who the city will select.

We have a problem with that. We want to be involved in that. We are simply asking that you guys not
approve execution of this contract, give us a chance to weigh in on it.

Commissioner Rick Cofer: Alright. Any questions for Mr. Hobbs? | kind of hear what the staff thinks, but
| think that’s a good point.

Aiden Cohen: Thank you, commissioners. Aiden Cohen, Austin Resource Recovery. We don’t have a
problem. We will work with our corporate purchasing office to bring the contract, in its finalized version
back to the commission. That’s not a problem. And, those specific areas are in order, are part of our
discussion with our law department to fulfill the stakeholder needs and requests during our stakeholder
process of the URO to protect their proprietary information.

Commissioner Rick Cofer: Alright, thank you sir. Any questions for staff or citizen input?

Commissioner Brent Perdue: I'd just like to echo. Section 3.2 is pretty concerning. | think we should
definitely take a moment to consider that, have legal look it over. That could, the timing of that could
really be problematic.
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Aiden Cohen, ARR: So that the contract, we knew that some of these sections would be of concern, and
we have had our legal department review those. Those, that’s language that has been approved by the
department. The intent of that statement is that if there is a public information request that we would
file for an exemption through the attorney general’s office per the PIR process.

Commissioner Rick Cofer: Alright, thank you Mr. Cohen. Alright —so | think what we’re looking for is for
a motion to approve the RCA with the amendment that we authorize award and negotiation and
request that the contract be returned to us for final approval. Is that correct?

Commissioner Daniela Ochoa Gonzalez: Motion.

Commissioner Rick Cofer: Alright, so, we have that motion made by Commissioner Ochoa Gonzalez.
Seconded by Commissioner Gattusso. Is there any discussion? Hearing none, all those in favor ‘Aye’.
‘Aye’ (heard). Anyone opposed or abstaining? All commissioners present vote ‘Aye’ to authorize and
award and negotiate the contract but not for the final approval but for that to come back to ZWAC.

Alright, so | believe that concludes the new business portion of our evening. Now we’ll move on to Item
4A, which is a staff briefing on the collection services division.
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From: Daniela Ochoa Gonzalez <daniela@solurso.org<mailto:daniela@solurso.org>>
Date: April 29, 2014 at 10:57:46 AM CDT

To: <bgregory@tiexasdisposal.com<mailto:bgregory@texasdisposal.com>>,
<rfraumann@texasdisposal.com<mailto:rfraumann@texasdisposal.com>>

Subject: Response to auditor's report

Good Morning Mr. Bob and Mr. Rick,

As | saw on the Statesman article today that you had been requested on feedback regarding this report, | want to share
here my response to the allegations which | emailed yesterday to all the people listed in the report as recipients FYI.

Sincerely,

Daniela Ochoa Gonzalez.
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April 28, 2014

CONCISE RESPONSE TO THE REPORT ON ALLEGATIONS INVOLVING A ZERO WASTE ADVISORY
COMMISSIONER

As you may know, | am a member of the Zero Waste Advisory Commission and have been the
subject of an investigation by the City Auditor’s Integrity Unity (CAIU) for allegations that | have
violated conflict of interest rules. | highlight | am a volunteer on the Commission, this is my first
tenure in such role and have dedicated much volunteer time for the City without any
expectation of gain and without any improper motive,

The CAIU investigation concluded that | violated conflicts of interest and recusal rules by
participating in votes or decisions in which Texas Disposal System (TDS), a party in which |
allegedly have a “substantial interest,” made public comments. These findings are included in a
“Report on Allegations Involving a Zero Waste Advisory Commissioner” (the “Report”).

| did not learn of the outcome of the CAIU investigation until Andrew Moore, Council Member
Martinez’ Chief of Staff, called me on April 22, and informed me of the Report and asked for my
resignation from ZWAC. | only learned that the report would be an agenda item on the Ethics
Review Commission at its April 29 meeting by mere accident.

| highlight that the CAIU:
* never provided me an opportunity to defend against the accusations;
* conducted a flawed investigation and drafted an erroneous report; and
* publicly “tarred and feathered” me by widely and prematurely disseminating the report
to the Mayor, City Council and many others in violation of the City’s regulations
regarding such matters.

All of this was done disregarding the procedure expressly established in the City Code Chapter
2-7, Article 3 for complaints of conflicts of interest.

Although this situation is truly unjust and unwarranted, | recognize that my permanence in the
Zero Waste Advisory Commission will generate an unnecessary and negative distraction from
the important and positive work that still needs to be performed by the Commission. For this
reason, | hereby submit my resignation.

Finally, | respectfully request that: 1) the inaccurate, incomplete, improperly disseminated
Report of the CAIU be publically withdrawn; 2) that my name be cleared of wrongdoing; and 3)
that the City spend more time providing volunteers adequate ongoing support on the conflicts
of interest rules rather than conducting one sided persecutions.

Specific shortcomings of the Report, include among other items:
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1. The Report is inaccurate and misleading because it a) does not substantiate if or how |
have a substantial interest in TDS, b) never considers if or how the matters in which |
participated had a likelihood of creating a direct economic consequence on TDS, and c)
fails to address the totality of the circumstances.

The Report prepared by the CAIU sought to “determine if Daniela Ochoa Gonzalez, Zero Waste
Advisory Commissioner, violated the City Code regarding conflict of interest.” Its findings
conclude that:
* my participation in discussions of agenda items of interest to TDS on April 10, 2013
constituted a conflict of interest;
* my participation in discussions and voting in February 13, 2013 and August 14, 2013 also
constituted a conflict of interest; and
* these actions appear to constitute a violation of City Code § 2-7-63 [recusal] and §2-7-64
[disclosure of financial interest] of the City code.

The Report is erroneous because it fails to properly address the 2 factors that must be met for a
conflict of interest to exist: substantial interest and likelihood of direct economic effect.

The City Code prohibition on conflict of interest and the obligation to disclose conflicts of
interest are both triggered when a City official participates on a vote or decision on a matter
affecting a party in which the official has a substantial interest (City Code § 2-7-63 and §2-7-
64). Hence, a conflict of interest is triggered when 2 tests are satisfied: a) a matter affects a
party, and b) the city official has a substantial interest in such affected party.

Per the City Code affecting or affected means “reasonably likely to be subject to a direct
economic effect or consequence, either positive or negative, as a result of the vote or decision
in question...Affected does not include those persons or entities who are subject to an indirect
or secondary effect from official action.” (City Code §2-7-2)

Substantial interest is defined as “an interest in another person or an entity if: ...funds received
by the person from the other person or entity either during the previous 12 months or the
previous calendar year equaled or exceeded $5,000 in salary, bonuses, commissions or
professional fees...or 10 percent of the person’s gross income during that period, whichever is
less...” {City Code §2-7-2)

The payment | received from TDS did not meet the substantial interest test at any time before
the ZWAC meeting of April 10, 2013: | recognize that | have an agreement with TDS under
which 1 work as an independent contractor to perform assessments and education of school
waste management practices. (I did not hide this work; in fact, | verbally disclosed to City
Council staff prior to my designation to the Commission and to City staff during my tenure at
the Commission that | was performing this type of work for waste haulers.) The investigators
concluded that | had a substantial interest without requesting or reviewing relevant financial
information (such as my tax return or bank statements or the dates of the payments by TDS).
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Pursuant to my work assessing school waste management practices, on February 28, 2013, |
received a payment from TDS of $3,050.11. This payment was received after the ZWAC
meeting of February 13, 2013, so | clearly did not have a substantial interest in TDS at such
meeting. Further, based on an initial review of my financial records, | also understand this
payment did not meet the substantial interest threshold which would have required me to
make disclosures or recuse myself from the ZWAC meeting of April 10, 2013.

In any case, even if it is somehow determined that | had a substantial interest in TDS prior to
the April 10 ZWAC meeting, my participation during such meeting was very limited, irrelevant,
AND | abstained from voting.

Subsequent to the April 10 meeting, my participation in the August 14, 2013 meeting did not
relate to any matter that affects TDS: During the August 14, 2013 ZWAC meeting, |
participated in two votes on items of the agenda which featured public comments from TDS
representatives: item 3A (Special Events Ordinance) and 3D (URO Data Collection and Reporting
Contract).

On Item 3A, the Commission and | voted in favor of approving the draft of the Special Events
Ordinance presented to us by City Staff with two conditions aimed at strengthening the
stakeholder input process. The Commission vote was 5-1.

On item 3D, | voted in favor of authorizing the negotiation of an Agreement with Emerge
Knowledge Design Inc. to develop a data collection system pursuant to the Universal Recycling
Ordinance but requested that the final draft of the contract be submitted to the Commission
for final approval. The Commission vote was unanimous (6-0).

My participation and votes in such agenda items promoted stakeholder input and reasonable
contractual control by the Commission, all in furtherance of principles that the Commission
agrees on.

| never perceived, then or now, and | do not think a reasonable person could perceive-- how
any of these matters could be reasonably likely to be subject to a direct economic effect or
consequence of TDS or myself.

The CAIU report does not address this issue at all. In short, the CAIU Report reaches a finding of
“guilt” without fully considering the two factors that are required to determine if a conflict of
interest existed.

In addition, the Report fails to mention significant considerations:

* | completely collaborated with the investigation and acted in good faith. While the
report ignores this fact, it does take the time to thank the City Clerk and the Austin
Resource Recovery Staff;

¢ |n several instances before and during my tenure on the Commission, | sought guidance
from several members of the City staff (Austin Resource Recovery and others) on the
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ethics rules. In these discussions | also disclosed that | was providing consulting services
on waste management issues, including waste assessment and education services to
Independent School Districts under a contract to waste haulers., Based on these
discussions, | was led to believe that the educational nature of my work performed at
schools pursuant to the TDS contract would not subject me to disclosure or recusal
requirements;

* My contract work for TDS was completely unrelated to any matter brought before the
commission. Additionally, | never discussed with any TDS person any matter related to
the discussions of the Commission,.

*  There was no improper motive in my actions and there was no harm to the City or its
constituents.

2. The process conducted by the City Auditor’s Integrity Unity (CAIU) did not follow the
procedure expressly set forth in the City Code for the Ethics Review Commission. Instead,
the CAIU conducted a flawed investigation, drafted an erroneous report and distributed it
widely without ever giving me adequate opportunity to defend the allegations, all of
which has caused me grave harm.

City Code, § 2-1-24, expressly states that complaints alleging a violation of conflicts of interest
and recusal rules are handled according to the process established in Chapter 2-7, Article 3
(Violations; Complaint and Hearing Procedures).

Per the City Code, the Ethics Review Commission has jurisdiction over chapter 2-7 (Ethics and
Financial Disclosure) and Section 2-1-24 (Conflict of Interest and Recusal). The Ethics Review
Commission is also tasked with hearing and ruling on complaints alleging violations of the
provisions within the commission’s jurisdiction. (City Code, § 2-7-26).

City Code Chapter 2-7, Article 3 expressly provides a process to formalize conflict of interest
and recusal complaints. This procedure includes obligations to notify the respondent, to hold a
preliminary and final hearing, and other provisions, all of which seek to balance the rights of all
parties involved.

None of this required process was followed. Instead, the CAIU violated my due process rights
by conducting an investigation based on an anonymous tip, never providing me an adequate
opportunity to defend the accusation, and never notifying the Ethics Review Commission, the
one body tasked with overseeing the process. Finally, the CAIU has caused great harm to my
reputation by widely circulating its flawed Report to:

¢ the Mayor,

* City Council and Council Members’ staff,
* the City Manager,

* the Assistant City Managers,

¢ the Ethics Review Commission,
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* the City Clerk,
* the Director of Austin Resource Recovery; and
* the Director of Communications and Public Information.

Beyond any consideration of legality, such conduct by the CAIU was more than simply unjust
and not commensurate to the alleged offense. | have been effectively “tarred and feathered”
in the public perception without having been provided my legally entitled due process rights in
this matter. Further, the CAIU’s action in disseminating the report in the manner they did has
rendered worthless the process expressly required in the City Code, Chapter 2-7, Article 3.

There is no purpose for the Ethics Review Commission and the process for managing ethics and
financial disclosure complaints established in the City Code if the CAIU can effectively
determine guilt and widely publicized their unsubstantiated conclusions?

Based on the foregoing, | ask the following questions:

* Doesn’t the CAIU have a minimal responsibility ensure the accuracy of its reports prior
to irreparably injuring a person’s reputation?

* Can the CAIU disregard the Ethics Review Commission and the process for managing
complaints required in City Code Chapter 2-7, Article 37

e Does not the CAIU have the power to deny the due process rights of the citizens of
Austin?

* |s this the way the City treats its citizens who volunteer to participate in the governance
process?

| trust you will respond to these answers in a just manner and graht the relief | seek.
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