TCEQ DOCKET NO.

IN THE MATTER OF THE
EXECUTIVE DIRECTOR’S
DECISION TO REQUIRE CERTAIN
ACTIONS OF PENSKE TRUCK
LEASING CO,, L.P.

BEFORE THE TEXAS
COMMISSION ON
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ENVIRONMENTAL QUALITY

TE?(AS DISPOSAL SYSTEMS LANDFILL, INC.’S MOTION TO OVERTURN
PORTIONS OF THE EXECUTIVE DIRECTOR’S SEPTEMBER 24, 2004 DECISION

TO THE HONORABLE COMMISSIONERS OF THE TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY: :

COMES NOW, Texas Disposal Systems Landfill, Inc. (“TDSL”), and hereby fles this,
its Motion to Overturn Portions of the Executive Director’s September 24, 2004 Decision, as set
out in the Bxecutive Director’s (“ED”) September 24, 2004 letter,’ to the extent that such letter
allows Penske Truck Leasing Co., L.P. (“Penske”) to conduct further tests of the commingled
mass of waste comprised of cathode ray tube (“CRT”) waste generated by Penske, municipal

solid waste (“MSW?), and clay landfill cover soils (collectively referred to hereinafier as
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“commingled CRT/MSW waste’ ) as opposed to physical removal and proper disposal of all
D008 CRT waste that is contamed in the ninety-mine roll-off containers of commingled

CRT/MSW waste, and would respectfully show the Honorable Commissioners as follows:

I. BACKGROUND AND ARGUMENT

TDSL believes that certzin portions of the ED’s September 24, 2004 letter clearly follow

the guidance provided to the ED by Chairman Whiie and Commissioner Soward at the
September 16, 2004 hearing on TDSL’s Motions to Overturn the ED’s June 18, 2004 and June
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004 decisions. The first portion of the ED’s September 24 descision requires Penske to

remove the nimety-nine containers being stored by Penske at the TDSL Landfill by hazardou
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Penske Truck Léasing (Sept. 24, 2004), attached hereto and



waste manifest and dispgse of the waste at a permitted hazardous waste facility in accordance
with established hazardous waste protocols. This portion of the ED’s order to Penske clearly
implements the intent of Chairman White and Commissioner Soward as expressed at the
September 16 hearing.

The second portion of the ED’s September 24 Jetter appears to contradict the first portion
of the letter and to run afoul of the Commission’s intent as expressed by Chairman White and
Commissioner Soward. As zn alternative to disposal of the entirety of the waste contained in the
ninety-nine roll-off containers as hazardous waste, the ED’s September 24 decision also allows
the physical extraction of the D008 CRT material from each of the ninety-nine containers prior
to final disposal of all of the waste as hazardous and non-hazardous waste, as appropriate. This
requirement also follows the guidance voiced at the September 16 hearing. However, the ED’s
September 24 decision then states: “In any case, the roll-off containers must be removed from
the TDSL facility by October 27, 2004, and the waste manifested as hazardous waste until such
time as it is conclusively determined that no D008 waste at the level that is charactaﬁstiqaﬂ 7
hazardous remains.” TDSL moves to overturn this part of the ED’s September 24 decision. As
demonstrated by a letter dated October 17, 2004, Zenith and Penske apparently believe that this
portion of the ED’s decision provides Zenith and Penske the option of siinply conducting

additional testing of the entire waste volume of the commingled CRT/MSW waste, without

physical separation and extraction of the DOO8 CRT waste, and then reclassifying some or all of

the diluted DOO8 CRT waste as non-hazardous.’ This is exactly the seme zpproach previously

soproved bv the ED which the Commission rejected in eranting TDSL’s Motions to Overtum.
2 ld at1.
= See Letter from Mr. Michael A. Duff, Senior Vice President and General Counsel, Penske Truck Leas '”é‘u
to Mr. Gary T. Newton, General Counsel, Texas Disposal Systems, Inc., (Oct. 17, 2004), attached hereio
and incorporated herein as Exhibit B.
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Such conduct would be directly contrary to Chairmean White’s and Cormumissioner Soward’s
~

stated guidance on September 16, 2004, as well as contrary to the federal Third Third Land Ban

restrictions found 2t 40 CF R. § 268.3.

l

As clearly expressed at the September 16 hearing, the wastestream that is the focus of this
matter is the D008 CRT waste generated by Penske at the time of the .irafﬁc accident on
October 9, 1997. Because the D008 CRT waste was hazardous at the point of generation, testing
of commingled CRT/MSW waste that is presently stored in ninety-nine roll-off contamners at any
later date is not relevant to the hezardous waste determination.* To the extent the ED’s
September 24 letter authorizes Penske to conduct further testing of the comrmingled CRTMSW
waste before removal of the D008 CRT waste from the commingled CRT/MSW waste in
accordance with applicable regalau'ons, the ED’s decision should be overfurned.

TDSL has a justiciable intersst in the ED’s September 24 decision because the ED’s
decision, in part, authorizes an action which is in conflict with TDSL’s Type I MSW permit and
could lead to the further mismanagemenﬁ of this waste and resultant long-term liability to TDSL
and its .cusLome;s TDSL’s Commission-issued MSW permit does not allow it to treat or dispose
of hazardous waste.” The alternative described in the ED’s Spp tember 24 decision appears to

sllow Penske to conduct more non-representative sampling of the commingled CRT/MSW

waste, and then dispose of the entire volume, including the aUD"\X_mately 6,000 to 10,000

At the September 16 hearing, Chairman White stated:

I don’t think that the law takes me to testing, ] mean this is how I am puiting this together
today, to testing what is in any of the 95 rolloff containers now, at a certain level, and that
is what determines how it can be disposed. That’s not how I am puring it together.

* kK

If it was, then I would be very interested in the protocels of testing and all of that, I'm
not, I, you know, at this point I have concluded that that’s not relevant to the decision
here today.

-H_L:,C'mt of September 16, 2004 Commissionsts’ Agende &t 29,

: Permit No. MSW-2123, Att. 12, Site Operating Plan, at ATT-12-39 (Apr. 11, 1997).
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pounds of D008 CRT waste, as non-hazardous waste based on such testing. TDSL has the
responsibility to ensure that federal and State law and its permit ;,___s are not violated and to
further ensure that TDSL’s cust:omers are not subjected to potential Superfund hability, by virtue
of their MSW waste being com led with the D008 CRT waste and then being removed and
disposed of offsite as non-hazardous waste. To allow Penske to dispose of the entire volume as

non-hazardous waste, when it is clear that D008 CRT waste is contained within the commingled

CRT/MSW waste; would further harm TDSL and its customers.

il CONCLUSION AND PRAYER
- WHEREFORE PREMISES CONSIDERED, Texas Disposal Systems Landfill, In
respectfully requests that the portions of the Executive Director’s September 24, 2004 decision
that allow Penske Truck Leasing Co., L.P. to conduct further tests of the commingled
CRT/’MSW waste, as opposed to physical removal and proper disposal of the D008 CRT waste

=

that is contained in the commingled CRT/MSW waste, be overturned by the Commission. TDSL

has presented sufficient evidence to demonstrate that it has a justiciable economic and regulatory

interest in having that specified portion of the Executive Director’s September 24 decision

overtumed.

Respectiully submitted,

RUSSELL, MOORMAN & RODRIGUEZ, L.L.P.
102 West Morrow Street, Suite 103
Georgetown, Texas 78626
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Mr. Duncan C. Norton
General Counsel (MC-101)

Texas Commission on Environmental Quality

P.O. Box 13087

“Austin, Texas 78711-3087 (ma*i)
Telephone: =~ (512) 239-5525 1
Fax: (512) 239-5533

General Counsel of the Texas Comumission on
Environmental Quality

Mr. David Speaker

exas Commission on Eqv:onn
MC-175
P.0. Box 13087
Austin, Texas 78711-3087
Telephone: (512) 239-3400
Fax: (512) 239-3434

| Mz. John Stei

Texas Commission on Env
MC- 172

P.0O. Box 13087

Austin, Texas 78711-3087
Telephone: (512) 239-5100
Fax: (512) 239-0532

ntal Quality

ironmental Quality

Representing the Executive Director, Texas
Commuission on Environmental Quality”

b sw]

Mr. Blas Coy

Office of the Public Interest Counsel
Texas Commission on Environmental Qu
MC-103

| P.O. Box 13087

A“S‘i‘l Texas 78711-3087
elephone: (512) 239-6363

ax: (512) 239-6377
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Representing the Office of Public Interest |
Counsel, Texas Commission on Environmental |

Quality
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f the Public Assistance
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LP O. Box 13087

| Austin, Texas 78711-3087
Telephone: (512) 239-4000
| Fax: (512) 239-4007
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pres mmg the Office of Public
ss 1st , Texas Commission on
Environm untal Quality

| Mr. Kyle Lucas

Alternative Dispute Resolution
Texas Comrmission on Environmental
Quality |

MC-222

P.O. Box 13087

Austin, Texas 78711-3087
Telephone: (512) 239-4010

Fax: (512) 239-4015

Representing Alternative Dispute
Resolution, Texas Comrmission on
Environmental Quality

Docket Clerk

TCEQ Office of Chief Clerk (MC-105)
P.O. Box 13087

Austin, Texas 78711-3087 (mail)
12100 Park 35 Circle, Building F
Austin, Texas 78753 (delivery)

| Fax: (512) 239-3311

! For the Office of the Chief Clerk

| Mr. Michael Duff
Assistant General Counsel
Penske Truck Leasing
Route 10 Green Hills
1 P. O Box 563

ading, PA 19603-0563
Tvlephozle. (610) 775-6258
| Fax: (610) 775-6330

Penske Truck Leasing Co., L.P. and
Penske Logistics, Inc.

Ms. Pam Giblin

| Mr. Derek McDonald

| Baker Botts, L.LP.

1500 San Jacinto Center
98 Jacmnto Blvd.

| Austin Texas 78701-4039
| Fax: (512) 322-8308

Representing Penske Truck Leasing
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| Ms. Beverly Wyckoff

| General Counsel

| Zenith Electronics Corporation
‘i 2000 Millbrook Dnive

1 Lincolnshire, IL 60069
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i Representing Texas D sposal Systems j
‘\Lan dfill, Inc.
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Donglas Y. Chrstian

s Smuth, L.L.P. '

0 One Liberty Place
\iladelphia, PA 19103-7301
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| Representing Penske Truck Leasing

55 Bast Monroe Street, Suite 4200
| Chicago, IL 60603-5803
l Fax: (312) 269-8869

| Fax: (215) 851-1420
| M. P lip Comella
\s vfarth Shaw

Representing Zenith Electronics
Corporation

ISR NS J——

| Mr. Gary Newion

’T‘

| Austin, Texas 78760-7126

t
|
1!13 0. Box 17126
E . (512) 243-4123
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xas Disposal Systems Landfll, Inc.

Texas Disposal Systems Landfill, Ine.

I —

David Waddell

Seyfarth Shaw LLP

700 Louisiana, Suite 3850
Houston, Texas 77002-2731
ax: (713) 225-2340
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Representing Zenith Elsctronics
Corporation

} ?*m arfl LERFERS l Reprﬁ’s\,ntmcr Texas Disposal SYSLumS

| Lowerre & Kelly | Landfil] , Inc. |

i 44 Bast Avenue, Suite 101 |

| Austin, Texas 78701 \

| Fax: (512) 482-6346 g B
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Thomas Edwards
Cynthia Woelk -
Office of Attorney General
P.0. Box 12548
Aunstin, Texas 78711-2548
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eent Harlnstt White, Chedrmun
“Ralph" Marques, Commissioner
rv R, Soward, Commissioner

o Shankle, mcufruu Director

TExAS COMMISSION ON ENVIRONMENTAL QUA

Protecting Toxas by Reducing and Preventing Poliution
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Septcmber 24, 2004

M. Mare E. Althen

Sunior Viee President

Penske Truck Leasing.

P.0. Box 363

Reading, Peansylvania 19603-0563

Dear Mr, Althen:

On May 13, 2004, the Texas Commission on Environmental Quality (TCZ issned Pensks Truck
Louasing (Dmsle) a Notice of Violation (NOV) in sommection with the spill investigation at TH-33
South near Bxit 221 in Buda, Hays County. This NOV required Penske fo take geriain corrective
actions. OnJune 18,2004, on mybehall, John Steib, Deputy Director for the Office of Compliance
2t Tinforcement, approved your proposed plan for removal and disposal of “the waste located al the
‘f'exas Disposal Systems Tandfill (TDSL) as special waste, TDSL filed a Motion to Overturn my

dceision in this maller. On Scpiember 16, 2004, the Commission issued an order overtuming my
decision and romanding this matter.

Viey 4 -

«lions of Penske. No later than Oclobsr 27, 2004, Penske must remove 2ll of the waste currontly
stos iﬁi‘w 09 roll-o T containcrs af the TDSL facility. This waste must be manifested as hazardous
waste and disposed of atancrm ited hazardous waste {acility, Altcmatively, Penske may pursue the
aclions discussed at the Sep plembo 10“‘ hearing relating to the asses Ssme ent and any nocessary
extraction of the wasle-in the roll-off containers. If Pf*nsl{c p
associnled with the assessment, char

I oW exercise my authority o act in this matter, and by (his letter, Tam requiring the following
i

uss this approach, all activilies
acterization and cxirastion uf the contents of the roll-off
riners must be conducted at asep:—n 1o authorized facility 3n a manner {hat snsurcs protection

cont i

at‘im i health and the environmenl, Specifically, Pensko must ensurc comp ’1 ancewith all RCRA

requ ‘r nents, includin g't :1d disposal restrictions Tor:a_v’DOOS V.'dc'C‘.:gE eting Lnoscroqanemmw.

o g_*_-,yc'\5=‘ ‘tho roll-off ¢ ars must be removed from the TDSL !I‘.CI"EV D_}’ October 27, 2004,
Aa

QT
f*-d he wastc manifested e until such lime ag it is conclusively determined that no
T T 6

DOOS waste at the level that is characteristically hazardous remains.
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printed wn rroyeled poer wsing 2oy Bared Ink



0m 1T o
I Luck LG&Sing
Tovie 7
-~ L;"_-'}v -
-

pleasc submit
sed of in accordance

Upon completion of this activity, but no later than 90 days from the date o:"?.l"a_'si fier, p
all docwmentalion necessary to %noqc trate that the waste was properly disp
wiih all applicable miles and regulations, Please submit this 1r_i"om"¢.:o:‘c>'

Ms. Anna Rodriguee, Special Assistant

Office of Compliance and Enforcement

Texas Comumission on Envitonmental Quality
P.O.Box 13087, MC 163
Austm, Texas 78711-3087

Tf you have any queslions, please feel free to contact Mr, John F, Steib, T
of Compliance and Enforcement at {512) 239-5718.

ai "
Sincer tely.

W&*

Glerm Shankle, Bxecutive Directo
Texas Commission on Em’:mnmumd Quality
Ver

Ms. Pam Giblin, Baker Botls, I.LP

Mr. Robert Gregory, Texas Disposal Systems

Mr. John . Steib, Jr., Deputy Director, T CEQQEﬁcc'of Compliance

.. Deputy Director, Office

and Enforcement



AICHABL A DHFF
STNIOR VICE PRESIDENT AND GENERAL CONSE

Octaber 17, 2004

VIA FACSIMITE~(512) 243-4123

tary T. Newron, Esquire
eneral Counse

xas Disposal Systems, lac.
O, Box 17126

Austin, Texas 78760-7120
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Desr Gary:

T am writing fo inform you that Penske intends to begin the removal of the roll-ofis
steckpiled &t your facllity on October 25, 2004, Penske ntends 3o remeve the meterial using a
Texzs Uniform Hazardous Wese Manifest and then 15t and disposs of the materizl ot another
facility in 2ccordance with the test results s requestsd by the Executve Dimscior.

Oue contractor, USA Environment, L.P., will need accsss 1o she roll-off containers, use of
a steging arce, and use of TDSL's scalc to comply with DOT re ilations, USA Envircnment
will not requirs use of TDSL’s personnal of equipment. '

Regarding your guestion of lability for TOEL's rall-off containess, the containers will be
fully insured by our fansporter dwing wapsportation, and Penske will further indemnify TDST,
Zor zay dammge o the roll-off commimers while they are in the possession of Pensie of ifs
contraciars, or n-the possession of the di sposal facility. '

We hops you will cooperate with Wiz, Shankle's directive.

Very truly youxs, .

77 7 - A A
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Michael A, Duft

i (Glenn Shankle

s=EEN HILLS / DO, SOX 553 / FEADING, PA 128030583
/ BAX: §10-TT5-5320 / EMAIL ke, QUITepnaxe.com
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