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Tadis

EXECUTTVE DIRECTOR’S REQPONQI] TO TEXAS DISPOSAL SYSTEMS

LANDFILL, INC.’S M OTIONTO OVERTURN T

COMES NOW, the Executive Director of the Texas Commi;sj on on Environmental Quaiity
(TCEQ), by and through a representative of the Liti gation Division, and files this his Response to
Texas Disposa] Systems Landfill, Inc.’s (TDSL) Motion tor Overturn. In support thereof, the ‘
, Exécﬁtivc Director (ED) would show the following: |

T“he ED’s Position

.' _.The ED correctly approved Penske Truck Lgasing Company, L.P.’s (Penske) proposal to
dispose of commingled picture tube waste as s'paci al waste provided lth at Penske meet al] regulatory
_ 1’6Quirements in d.isposingr of the waste. Penske’s characterization of the waste as nonhazardous is
‘correct. All of the available analytical evidence indi;ates that the waste 1s nonhazardous. TDSL’s
contention .’that the waste must continue to be treated as hazardous because, at one timé, the waste
was characteristically hazardous 1s comra]jf to the applicable regulations. Where char'acterisuca]])f
h»azardqus waste is mixed with a solid waste, the mixture 1s not hazardous if it does not r:)}hibit any
hazardous waste characteristics. See ED’s Response to TDSL’s Motion to Overturn, p. 5-7. G vien
the analytical data, it is appropriate to treat the wasle as specia) wasle, aﬁd the ED’s action in this

matter was proper. As such, TDSL's Motion to Overturn should be denied.
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Background
A truck operated by Penske that was transporting television picture tubes owned by Zenith
Electronics Corporation (Zenith) was involved in a traffic accident. The broken television picture .

tubes resulting from the accident were taken to the TDSL facility §

no}udmg ;}pgrag‘\imat;}j@.; 20 0P cture.tubes, entered-the./| andfill

7enith Blectronics Corporation’s Response Lo Motion to Overturn, p.3; Exhibit ED-4 (6/23/04 letter
from Penske to ED); Penske Truck: Leasing Co., LP.’s Response to Texas Disposal Systems
Landfill, Inc,’s Motions to Overturn, p2. TDSL initially removed a portion of the accident debris

(which was disposed of at an authorized landfill by Penské),%ﬁkﬁ'&fm& mbs‘e—;gua’nﬂ?géﬁg@gy_ed;_th_@

agzggpomo sf g aecident debris along with some commingled municipal solid waste. gee
| . Texas Disposal Systems Landfill, Inc.’s Brief in Support of Motion 10 Q-\fertum,-pp. 5-6; Pansk-e _
Truck Leasing Co.,L.P.'sResponse to Texas Disposal Systems Landfill, Inc.’s Motions to Overturn,
p 2.; Exhibit ED2 (6/1/04 Penske Jetter); Exhibit ED-4 (6/23/04 letter from Pm;lske to ED with
attachment). At present, 99 roll.off boxes containing approximately 160b tons of waste remains ﬁt
the_’I’DSLfaciiity awaiting disposal. Id..S ce also Exhibit ED-1 (NOV), p.3. This waste cdntéﬁns only
a small amount of p]:cture tub_a waste. The vast majority of the waste is municipal solid waste
disposed of at the TDSL site on thé day of the accidm-]t. Thi.s waste ‘was commingled with the picture
tube waste.
Following an invest g’atiou,‘the TCEQ issugd a Notice of Violation letler (NOV) to Penske.
| E}Lllibii_ ED-1(NOV). The NOV cites Penske for two \'iél'ati ons related to the unau.tl_‘zori zed disposal

of hazardous waste, and requires Penske Lo remove the unauthorized waste from the TDSL facility
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and dispose of 1l at an autharized facility. Id. In response to the NOV, Penske pmposed' removing
the commingled picture tube waste from the TDSL facility and disposing of it as a “‘special waste”
at an authorized landfill. Exhibit EDvZ (6/1/04 Penske letter). As discussgzd in letters d_atad i une 18,
2004 (Exhibit ED—?;j emd Tune 30, 2004 (E);hibit ED-5), the ED approved Pengke’s pmposa]. to
dispose of the clomming]ad picture tube waste as a special waste 1f Péﬁskc could satisfy the |
applicable fegu'} atory requirements governing special waste.
The Motion to Overturn
" On July 9, 2004, TDSL filed a “Motion to Overturn” stk g TCEQ, rfzq_uesting that the
Commission overturn the ED’s decision to allow Penske to classify the commingled ﬁicture tube
waste as a special waste, A;s the discussion below demonstrates, TDSL has not shown thaf the ED
‘committed any e1ror eemzmitted and has not shown other justification for oveﬁuriﬁ g the decision to
allow Penske to dispose of the commingled picture tube Waste asa specié} waste. The,.EJ.D’_ S deciéion
was proper based on the facts and law applicable to this case,
The Execﬁﬁve Director’s Decisi()n '_

Before addressin g the substantive poirﬁs of the Mcﬁion to Overturn, it ]S u_saful to review the
specific decisions the ED has made in this case. The NOV lefter required Penske to_remove the
éommingled picture tube waste from the TDSL Jandfill, and dispose of it at an authorized facility.
Exhibit ED-1 (N Q\f %, P- 2: To sausfy this requirement, Pénske proposed to dispose of the waste as
a spéci al waste. On June }8,'2004; the ED, throu gh the Office of Compliance and Enforcement,
approved Penske's approach of classifying the commingled pictufa tube waste as a special wasle:

We have reviewed your plan and approve your approach of transferring the waste
from the TDSL facility and disposing of it as special waste. Before the waste can be
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disposed of as a special waste, you musl receive approval from the TCEQ. To

receive anthorization for disposal, please complete TCEQ Form 0152 (Request for

Authorization for Disposal of a Special Waste) and submit it to the MSW Permits

Secuon...
Exhibit ED-3 (6/18/04 Jetter to Penske). On June 23, 2004, Penske submitted its Request for
~ Authorization for Disposal of a Special Waste. Exhibit ED-4 (6/23/04 letter from Penske to ED).
. On June 30, 2004, the TCEQ Waste Permits Division reileraled the ED’s approval of Penske’s
intention to dispose of the cdrmhjn gled picture tube waste as a special waste, and identified seven
landfills thathave Class1 non-hazardous waste cells authorized to accept special waste. Exhibit ED-5
- (6/30/04 Jetter to Penske). Under the terms of the NOV, Penske will be required to provide written
confirmation that the commingled waste has been properly removed and disposed of at an authorized
facility. Exhibit ED-] (NOV), p.3.'

~ Special Waste

_TDSL is asking the Commission to overturn the BD’s decision to allow Penske to classify
-.the commingled pictur.e tube waste ag a special waste. See Texas Disposal ijs‘nems Landfill, Inc.’s
Brief in Support of Motion lo Overturn, pp. 24-25. Despile being the key component of the ED's
decision, there has been little discussion of special waste in the filings thus far. “Special waste” is
defined as:

[alny solid waste or combination of solid wastes that.because of its quantity,

concentration, physical or chemical characleristics, or biological properties requires

special handling and disposal to protect the human health or the environment. If

improperly handled, transported or stored, processed, or disposed of or otherwise

managed, it may pose a present or polential danger to the human health or the
environment. '
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| 30 TEX. ADMIN. VCQDE'§ 330.2(137}. Upon receiving written authorization from the ED, a special
Wasté may be disposed of at 2 municipa] solid waste landfill 1f the iﬂndﬁli has an established,

.Adedjcaterd Class 1 Iindustrj al waste trench thal can accept the special waste; and if the permit for the
Jandfill has an approved waste acceptance plan that identifies the special waste offered for disposal.
See 30 TEX. ADMIN. CODE §§ 330.136 and 330 137. |

The facts of this case demonstrate that the ED’s decision to approve Penske’s proposal to
-remove the commingled pzcture tube waste is appropriate. None of Lhe available ana}ytma evidence
- indicates that the‘commmc’] ed picture tube waste is characteristically hazar dous for lead. In fact, in
recent sampling performed by the ED, ll of the samp es taken of the comming cled picture tube waste 7'
. Were xﬁcl] Below. the 5 mg/L lead leachate threshold for characteﬁstjcaliy hazardous wagte. See
. Exinbzt ED-6 (6/ 12/04 qamp]e results); Exhﬂm ED-7 (7/28/04 letter from John Steib to TDSL);
Exhibit ED 8 (Description of 6/12/04 sampling). The ED has Commiﬁgd né error that would justify’
.strtumi_n g this decision.

TDSL ai;gue's that the ED erred in allowing Penske tocl ass:if)r commingled pi cture tube waste
as a special waste, yel does not present aﬁa]ytica] data indicating thal the comrningled .waste 1s
characteristically haz;cu‘dous for Jead. Rather, TDSL bases irts argument on its interpretation of the
dilution prohibition, and the diJution prohibition’s interplay with the mixture rule. As discussed
beJow, TDSL s reasoning is flawed because TDSL has misappliczq the two rules.

The ]\/1-1}{1111"‘{1 Rule
The “mixture rule” applies to mixtures of a h-azm‘dous waste with a solid waste. The resull

of mixing 2 hazardouy waste and a solid waste under the mixture rule is de ependent on what type of
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hazardous waste 1s involved in the mixture. There are two types of hazardous waste: listed and
ch'araclm'iéiic.. A “listed hazardous waste” is a waste that 18 listed in one of the lists found in 40
C.ER.Part 261, SubpartD. See .4-0 C.ER. §261.3(a)(2)(i1); 40 C‘FR §6261.30-261.33. If a listed
hazardous waste is mixed wi*.uh a solid wast.e, the resulting mixture is a listed h 'dZEl]’CiOUS waste, 1.10 '
C.FR. §§ 261.3(a)(2)(iv) ;md 261.3(b)2). A "chafacterisﬁc .hazardous wasgle” 18 a .wastc that
exhibits one of four cha.rac.terist_i‘cs: ignitability, corrosivity, reactivity, and toxicity. See 40 C.F.R.
§ 261.3(a)(2)(1); 40 C.FR. §§ 261.20-261.24. If 3- characteristic hazardous waste is mixed with a
solid waste, then the Tesulting mixture is hazardous uﬁ]éss it does not exhibit a characteristic. 40
CFR. §261 .3(b)(3.). Thus, the mixture of a solid waste with a listed waste wil always result in a
hazardous waste, but the mixturé. of a sélid w.aste with a characteristic hazardous waste will result'.
; m a hazardous waste only if the resulting mixture exhibits a hazardoué characteristic.

The EPA has conélistenﬂy adhered to this principle. For example, the EPA has noted in
several “FAXBACK” guidance documents’ tha‘[ a mixture of a solid waste Mth a clﬁaracten’stic
hazardous waste will result in a hazardous waste “ only if the resuliing mixture exhibits a
characteristic. See EPA Guidance Document, FAXBACKl 11140 (March 21, 1986) ("I particular,
2 mixture of a characteristic hazardous waste, including wastes that are listed solely because they
exhibit one or more of the !;azm'd.eus waél.e characteristics and & golid waste is not hazardous if the
mixture does not exhibil any of the h az;m'dous wasté characteristics.”); EPA Guidance Document,
FAXBA‘C_K 12030 (June 1981) (“If a waste becomes hazardous waste only because i1 elxhjbits ‘one

or more characteristics (i.e., it is not a listed waste), then if such a waste is mixed with another waste

: “FANBACK™ guidance documents are issued by the EPA Office of Solid Waste in response to

questions regarding waste regulation.
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and the mixture does nc.n exhibit any of the characteristics of a hazardous waste, the mixture
automatically ceases to be a hazardous waste.”); EPA Guidance Document, FAXBACK 111'73
(August 19, 1986) (Mixtm'es containing only character] stic and nonhazardoﬁs wasles are hazardous
only if the mixture é}:i]ibits the characteristic according to § 261.3(b)(3).”) Copies of these
FAXBACK guidance documents are included in this Response as Exhibil ED-9.

Case law further Suppoﬁs the principle that the mixture of a solid waste with. ach gracterish'c
hazardous waste will result in a hazardoué; waéﬁe only if the resulting mixture exhibits a
characteristic. For example, in a 1997 case involving a manufacturer of galvanized and copper
coated wire, an Alnldi ana District Court noted that mixtures invo]‘ving a characteristic waste will be
}egul ated as a characteristic waste only if the mixture coni‘inﬁes to exhibit the characteristic. U.S. v.
| - GK Technologies, Inc., 44 Env't Rep. Cas. (BNA) 1651, 1673 (S.D.Ind. 1997). As noted in the
decision:

Unlike listed wastes, characteristic wastes are not subject to the mixture rule.

Characteristic wastes are regulated by RCR A based only on whetherthey exhibit any

of the four characteristics: ignitability, corrosivity, reactivity, and toxicity. Mixtures

of such wastes continue to be regulated as characteristic wastes only as long as they

exhibit any of those characteristics.

ld. (internal citations omitted).
The Dilution Prohibition

The “dilution prohibition™ is found in the Jand disposal restrictions program, which 1&,
codified in 40 C.F.R. Parl 268. U11dcr the dilution prohibition, no person “shall in any way dilule

arestricted waste...as a substitute for adequate treatment.” 40 C.F.R. § 268.3(a). Stated another way,
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dilution as a substitution for adequate treatment is prohibited. It is important to remernber that the
dilution prohibition does not change the way wasigs are characterized. As the EPA noted:

Consequently, under the rules proposed today, if an impermissible form of dilution
oceurs that renders 4 toxjc hazardous waste non-hazardous, the act of dilution'would
be illegal but the waste would be non-hazardous for subsequent management
purposes. That is, EPA is not today redefining hazardous waste, but is instead
imposing a condition on how hazardous wastes can be managed.

54 Ped. Reg. 48372, at 48495 (November 22, 1989). TDSL has asserted that the EPA did not adopt

‘this approach in the final role. See Texas Disposal Systems Landfill, Inc.’s Brief in Support of

Motion to Overturmn, pp. 18-19. However, the preamble to the final rule indicates thal the EPA did
adopt this approach, with certain specific modifications, such as clarifying what types of dilution

may be permissible. See 55 Fed. Reg. at72266"6 (June 1, 1990). Thus, while the act of diluting &

* wasté to avoid adequate treatment is prohibitéd, the resulting waste itself may be classified as non-

~hazardous if it does not exhibit 2 hazardous characteristic.

The ED acknowledges that the act .of diluting a waste to avoid adequate tré'atmem 15
pT.Ol]]'b]'th. In the present cases, any dﬂutiqn madvertently oc'c'um:'ed in addressing an emergency
response incident. This i.s distinguishab]@ from an ract‘c.n" purposeful dilution designed to avoid
adequate treatment. -

The Proper Anphmtwn of the Mixture Rule and the Dilution Prohibition to the ED's
Decision

In this case, the broken picture tubes were originally identified by Zenith as being hazardous
based on the toxicity characteristic for Jead based on process knowledge. A solid waste exhibits the |
characteristic of toxicity if, using the Toxicity Characteristic Leaching Procedure (TCLP) the extract

from a representative sample of the waste contains a contaminant (from the list in 40 CF.R. §
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261.24) 1m a concentration equal to or greater than the Tﬁp]'ssantativé value listed.in the ru]e.. 40
CFR.§ 261.24. The representative concentration for ]ea’d‘is 5.0 mg/L. Id.

No zméﬂyu'cal evidence indicates that the approximately 1600 tons of coMuMIn gled waste, -
which is composed of a small amount of accident-related debris commingled with a ]érge amount
| of other municipal waste, @);hi'bjts the hazardous chmﬁctcﬁs‘,tﬁc for lead. In fact, the s.ampling that

has occurred thus far has indicated that the waste is welj below the threshold level to be considered
characteristic for Jead, See ExhibitED—é (6/12/ 04 saﬁplﬁ 1‘e;su]ts); EXhibﬂEb-? (7/28/04 letter f]'om.
.]OhT]VS'Lﬁjb to TDSL); Exhibit ED-8 (Descn'pﬁcm of 6/12/04 sampling). ‘Given thesé facfs, it 18
appropriate for the ED 1o approve Penske’s propbsa’]_ to ci assify the waste as 2 special was‘té.
The co-mminglad pi ctur.’é tgba waste has not been removed from the TDSL facility at this
; timé because Pénské has not been able to work oult access issues with TDSL. See ‘Exhibit ED-7
(7/28/04 Jetter fTQm John Steib to TDSL). With respect to the ultimate disposal and ma;égement of
the commingled picture tube waste, the ED is ensuring that al] applicable requirements are met by
Penske. In reading TDSL"IS Motion t_é Overturn and Brief .in Suppoﬂ, it is possible to get ihe
impression that the ED’s decision allows Penske to dispose of the commin gled picture tube waste
as any other municipal solid waste. This isnotthe case. Asnoted in the definition of special waste,

3

special waste is wasle that “..because of its guantity, concentration, physical or chemical:

characteristics, or biological properties requires special handling and disposal to protect the human
1 ' R

health or the environment. 30 TEX. ADMIN. CODE § 330.2(137) (emphasis added). The TCEQ’s

rules outline specific disposal requirements Tor special waste and industrial wastes that are entering

a mupicipal sohd waste landfill. See 30 TEX. ADMIN. CODE §§ 330.],36 and 330.137. In addition,
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the NOV requires that Penske submit a written description of the removal of the commin gled picture

tube waste, demonstrating compliance with all applicable regulations. Exhibit ED-1 (NOV letter).

Conclusion

In the Motion to Overturn lbe‘fo.re the Commission, TDSL has asked that the Commission
overturn the ED’s deciéjon to aﬂow Penske to classify and dispose of the commingllad pictufe tube
waste as special .waste, and has réquest.ed that the Commission facilitate the removal of the
commingled picture tube waste from the TDS_L facility “under appropriate hazardous waste
manifests.” See TDSL’s Motion to Overturn, pp. 5-6. As set forth ébove, TDSL has not shown ‘-any _
basis upoﬁ which the Commission should overturn the ED’s decision 10.311.0“., Penske to dis;nose of
~ the commingled picture tube waste as a spécizﬂ waste. The ED_’S deci.sionris justifjed by the facts
present in this case, and 18 consistent with the applicable law, rules, and gui dant_:é;

WHEREFORE, PREMISES C_ONS]ZDERED, the Executive Director submits his Resﬁonse

to Texas Disposal Systems Landfill, Inc.’s Motion to Overturn, as more fully set forth above, and

respectfully requests that the Commission deny TDSL’s motjon.
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Respectfully submitted,

‘Glenn Shankle
Executive Direclor

Lydia Gonzélez Gromatzky, Deputy Director
Office of Legal Services

Paul] C. Sarahan, Director

Litigation Division

b)’ 8_\:‘)':_\7\).51 flm-_l»(' )

David A. Speaker »
State Bar of Texas No. 00797478

Damniel Long

State Bar of Texas No. 24032679

Litigation Division, MC 175

P.0. Box 13087

Austin, Texas 78711-3087

(512) 239-3400

(512) 239-3434 (FAX)
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I hereby certify that on this 13" day of August, 2004, the original and 11 copies of the
foregoing “Executive Director's Response (o Texas Disposal Systems Landfill, Inc.’s Motion to
Overturn” was filed with the Chief Clerk, Texas Commission on Environmental Quality, Auslin,
Teras. '

T further certify that on this day a true and correct COpy of the foregoing “Brecuti ve Director's
Response to Texas Disposal Systems Landfill, Inc.’s Motion to Overturn” was served on the parties
in the following manner: '

Via Certified Mail, Return Receipt Requestéd (70012510000686334059)
Via Facsimile No. (512) 864-7744 - : '
Mr. Kerry Russell

. Russell, Moorman & Rodriguez, L.L.P.

102 West Morrow, Suite 103

Georgetown, Texas 78626

Via Certified Mail. Return Receipt Reguested (70012510000686334042)

Via Facsimile No. (512) 482-9346 . oo

Mr. Richard Lowerre

_ Lowene & Kelly o
_ 44 Bast Avenue, Suite 101 _ o ~
" Austin, Texas 78701 : ' - T ;

Via Certified Mail. Return Receipt Reguested ( 70012510000686334035)
Via Facsimile No. (512) 322-8308 ; i
Ms. Pam Giblin ‘
Mz, Derek McDonald

Baker Botts, LL.P. ' R
1500 San Jacinto Center :

98 San Jacinto Blvd.

Austin, Texas 78701-4039

Via Certified ‘Mail. Return Receipt Requested ( 70012510000686334028)
Via Facsimile No. (512) 480-5760 ‘

Mr, David Donaldson .

Graves, Dougherty, Hearon & Moody

515 Congress, Suite 2300

Austin, Texas 78701




Via Certified Mail. Return Receipt Requested (70012510000686334011)
Via Facsimile No. (312) 269-8869 ' , .

Mr. Philip L. Comella

Seyfarth Shaw L.L.P.

55 E. Monroe Street, Suite 4200

Chicago, Illinois 60603

Via Certified Mail, Return Receipt Requested (70012510000686334004)
Via Facsimile No. (713) 225-2340

Mr. David Waddell i

Seyfarth Shaw LL.P.

700 Louisiana, Suite 3850

Houston, Texas 77002-2731

Via Certified Mail. Retnrn Receipt Requested (70012510000686334066)
Via Facsimile No. (512) 4G3-2063 '

Thomas Edwards

Office of the Attomey General

P.O. Box 12548

Austin, Texas 78711-2548

.. Ifurther certify that on this day a true and corect copy of the foregoing EDPRP was hand-
delivered to the Office of the Public Interest Counsel, Texas Comrnission on Environmental Quality

* Austin, Texas.

7 A
\:l_JCL’\J\:,\S:'\i&vJ\ $¢:
David A. Speaker ?
Attomney
Litigation Division 7 _
Texas Commission o Environmental Quality




" Kathleen Hartnett White, Chairman

R. B."Ralph" Marquez, Cornmissioner -
Larry R. Soward, Commissioner
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Protecz‘mg Texas by Reducing and Prenentmg Pollution

. May 13,2004

CERTIFIED MAIL # 7002 0860 0000 9040 7278
RETURN RECEIPT REQUESTED '

Mr. Brian Hard, President
Penske Truck Leasing -
P.0.Box 563
- Route 10-Green Hills
* Reading, PA 19603-0563
" Re:  Notice of Violation for the Spﬂl Investigation at TH-35 Souﬂrl near Exit 221, Buda, I—Iays
" County, Texas

o Dear Mr. Hard:

On October 9, 1997, the Texas Commission on Environmental Quality (TCEQ) ':casponde'd to a
tractor-trailer accident at the above-referenced location. The TCEQ has continued the investigation
of the incident to assure environmental compliance with applicablerequirements of the Texas Watet
Code, the Texas Administrative Code and the Code of Federal Regulations. The information
obtained in the investigation indicates that violations have occurred regarding the management of-
the waste material generated during the incident. Enclosed is a summary which lists the
investigation findings. Please submit to this office by July 13, 2004, a written description’ of
corrective actions taken and the required documentation demonstrating that the cathode ray tube
contaminated solid waste at the Texas Disposal S ystcms Landfill has been Iamovad and properly
disposed of at an authorized facility.

In the enclosed listing we have cited applicable requirements, including TCEQ rules. If you would
like to obtain a copy of the applicable TCEQ rules, you may contact any of the sources listed 1n the
encloséd brochure entitled “Obtaining TCEQ Rules.” Copies of applicable federal regilations may
be obtained from either of the following offices:

U.S. Governmerit Printing Office U.S. Government Printing Office

Texas Crude Building Room 1C-50

801 Travis Street Federal Building | EXHIBIT
Houston, Texas 77002 1100 Commerce Street

713/228-1187 (phone) Dallas, Texas 75242 FD -]
214/767-0076 (phone)

P.O. Box 13087 ® Austin, Texas 78711-3087 *© 512/238-1000 * Internet address: www.fceq.state.ius



Mz. Brian Hard
Pags 2
‘May 13, 2004

The TCEQ appreciates your assistance in fhis matter, We anticipate that you will resolve this matter
as required in order to protect the State's environment. :

If you or members of yéur staff have any questibns, please feel free to contactme at (5 12)239-3900.
Sincerely,
' Glenn W. Shankle, Acting Bxecutive Director
Texas Commission on Environmental Quality
GS/bem

cc:  Mr. Michael A. Duff, Penske Truck Leasing, Reading, PA .
Mr. Donglas Y. Christian, Reed Srnith, 2500 One Liberty Place, 1650 Mazkat Street,
Philadelphia, PA 19103-7301 ” ,
TCEQ Austin Regional Office

Enclosure: Summary of Investigation Findings



SUMMARY OF INVESTIGATION FINDINGS
Penske Truck Leasing Co., L.P., Penske Logistics, Inc.
Spﬂj Investigation Located at TH-35 South Near Exit 221, Buda, Hays County, Texas
Incident Date: October 9,1997

NOTICE OF VIOLATIONS

1. 30 Tex. Admin. Code §330.4(b) / 30 Tex. Admin. Code §335. 2(&)/30 Tex. Admin. Code
§335.2(b) and Tex. Admin. Code §335. 43(3)

30 Tex. Admin. Code §330.4(b)

In accordance with the requirements of subsection (2) of t't:us section, Do generator, h‘a,nsporter
owner or operator of a facility, or any other person may cause, suffer, allow, or permit wastes to be
smrei processed, or disposed of at an nnauthorized facility or in violation of 2 perrmt

- 30 Tex Admin Code §335.2(a)

No person may cause, suffer, allow, or permit any activity of storage, processm or dlsposai of any
industrial solid waste or municipal hazardous waste unless such activity is authorized by a permit,
amunded pﬁm:ut or othsr authorization...

30 Tex. Admin. Code §335.2(b) _ | ,
" In accordance with the requirements of subsection (2) of this section, no generator, transporter,
owner or operator of a facility, or any othier person may cause, suffer, allow, or permit its wastes to
be stored, processed, or disposed of at an unauthorized facility or in violation of a permit. '

30. Tex. Admin. Code §335.43(2)
No person shall store, process, or dispose of hazardous waste without first having obtained a pem:ut
from the Texas-Commission on Environmental Quah‘ry

Alleped Violation
Failure to prevent the disposal of any industrial solid waste or municipal hazardous waste unless
such activity is authorized by a permit, mended permit, or other authorization.

Penske caused, suffered, allowed, or permittad waste o be disposed-of at an unauthorized facility.

Recommended Corrective Action

To resolve this alleged violation, the approximately 1,600 tons (99 plastmnlmcd and covered rolloff
transport containers) of commingled cathode ray tube contaminated solid waste that resulted from
Penske’s actions roust be removed from the Texas Disposal Systems Landfill (TDS) and disposed
of at an anthorized facility. Penske has until July 13, 2004 to remove and properly dispose of this
waste and provide a written description of corrective action taken and the required documentation
. demonstrating that compliance has been achieved for the outstanding alleged violation.
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Penske Truck Leasing Co., L.P.-
Spill Investigation Located at TH-35 South, Near Exit 221, Buda, Hays County, Texas
Incident Date: October 9, 1997
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2. 30 Tex. Admin. Code §335.62

30 Tex. Admin. Code &335 62

Hazardous Waste Determination and Waste Classification. A person who generates a sohd waste
must dstermine if that waste is hazardous pursbant to §335.504 of this title (relating to Hazardous -
Waste Determination) and must classify any nonhazardous waste under the provisions of Subchapter
R of this chapter (relating to Waste Classification). If the waste is determined to be hazardous, the

enerator must refer to this chapter and to 40 Code of Federal Regulations Parts 261, 264,265, 266,

268, and 273 for any possible applicable exclusions or restrictions pertaining to management of the
spemﬁc wastfs

Alleged Violation
leure to determine 1f a generated waste was 2 hazardous waste. -

; Recommendaﬁon Corrective Action ,
", There is no corrective actions for this alleged violation.



Mr, Brian Hard, President
Penske Truck Leasing
' May 13, 2004

bige:

Tohn Steib, Deputy Director, OCE

Lydia Gonzalez Gromatzky, Deputy Director, OLS

‘Wade Wheatley, Director, Waste Permits Division, OPRR

Patty Reeh, Regional Director, Region 11, Austin

Paul Sarahan, Director, Litigation Division, OLS

Stephamie Bergeron, Director, Environmental Law Division, OLS
David Speaker, Staff Attorney, Litigation Division, OLS

Daniel Long, Staff Attorney, Environmental Law Division, OLS



