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Cause No. GN HOY ”0(

Plaintiff Penske Truck Leasing Co., L.P, § -
§ A 1 Judicial District Court

V.

| . J . o
Defendant Texas Commission on . §. Travis County, Texas s %
Environmental Quality : $ _ = 5 J

Plamtﬁf’s Original Petition e . ‘g
m.;;‘ 0 -

Al

g
Plaintiff Penske Truck Leasing Co., L.P. (“Penske” or “Plaintiff”) files [Qm ol_];mal

petition seekmg judlcml review of .the acmons of Defendant Texas Commission of Envir cnm:}&felltal3

Quahty (“TCBQ” or “Commission™) as foIlows

I." Case Overview

1. Penske appeals the decisio?n by the Executive Director (“ED™) of the Texas
Commission on Epvirbnmel.ltal Quality (“TCEQ” or the “Commi_ssion”) requesting that Penske
remove certain waste s’cockﬁilcd at Texas Dispoéal ijstems Landfill, Inc. (“TDSL”)-usi_ng' a
hazardous waste manifest for ultimate disposal at another facility. A copy of the Executive
Director’s letter as attached as Exhibﬁ A.

2 Penske filed a Motion to Overturn vﬁth the Commission seekiﬁg to overturn the
September 24, 2004 decision that is the subject of this appeal. The Commission’s deadline to act
on Penske’s Motion to Overturn was on or about November 8, 21004. On Novembar 8,2004, the
Commission, pursuant to 30 Texas Adlﬁiﬂistrative Code (“TAC™) § 50.139(d), extended its
deédlinc to take action on Penske’s Moiioi'lr to Overturn until November 18,2004,

3. On November 18, 2004,-the C.ommission’s'deadline to act on Penske’s Motion. to
Overturn passed without further action by the Commission. Pursuant to 30 T.A.C. § 50.139 (f),

Penske’s Motion to Overturn was “overruled by operation of law” due to the Commission’s
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inaction .as of November 18, . 2004." - Because VPenske’-rs Mo:tion_ to Overturn was denied by
operation of law pursuant to:§ 50.139(f), a motion for 1'é11em'i-hg is not required as a prefequisite’
for appeal to district court. 30 T.A.C. § 50.139 (g).

4. Penske has exhausted all of its-administrative reiniedies and is entitled to judicial
review of the Executive Director’s Sepiember 24, 2064'&691‘5&011 'J‘reque's'ﬁng- that Peniske rémove
certain waste stockpiled at TD.SL using‘.avhazarddﬁs' ‘waste ‘manifest for ultimaite di's}iosé] at

another facility. See Texas Water Code, § 5.351(b); Tex. Gov’t. Code-§ 2001. 1‘-76"(5)’).-27 e

- IL Discoverv:Contrgl Plan=* =~ « - r b e o
5. .. This Case‘is an appeal-of an action of an‘administrative 2geticy that ocdirred 61‘1’{31&5 o
of the coiﬁested_case‘proqess of -Chapter 2001; TEXGOV'T-CODE, ThE case, therefore, should be
* controlled by a Level 3 order, and Penske may need 16’ conduct disc'oi/éirgf 'Ii_ursiién’t--to the Téxas
Rules of Civil I_’,z‘p_ge_clure;, TEE R, CI‘Y} P. 190:4, S ST I TR
III. Parties
6. Plaintiff Penske Truck Leasing Co., L:P.:i¢ a Delaware limited partnership that
conducts business in Texas.
7. Defgndant TCEQ is an agency of the State of Texas. Defendart -TCEQ can .b'e served
with citation by registered or certified mail, 71'eturn recéip‘f requested, through Executive Diréctor
Glenn Shankle, at MC 109, P.O. Box 13087, Austin, TX-78711-3087, or by hand delivery

through Executive Director, Glenn Shankle; at 12100 Park 35 Circle, Auis;tiii, TX 78753, A copy

In a letter dated November 17, 2004, the Commission confirmed that Penske’s Motion to Overturn would be
overruled by operation of law on November 18, 2004. o ' ‘
* From abundance of caution, Penske filed an original appeal and petition on October 22, 2004 in order to comply
with the 30-day deadline pursuant to Texas Water Code, § 5.351 (if applicable) for appealing the Executive
Director’s September 24, 2004 decision. That appeal is docketed as Cause No. GN4-03519. Penske files this
original appeal oul of an abundance of caution to comply with the deadline pursuant to Tex. Gov’t, Code § 2001.176
(if applicable) for appealing the Executive Director’s September 24, 2004 decision within 30 days of the denial by
operation of law of Penske’s Motion to Overturn, For judicial efficiency, Penske will move to consalidale its two
appeals of the Executive Director’s September 24, 2004 decision at a later date.
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of this petition will also be forwarded to Cynthia Woelk, Assistant Attorney General, Natural
Resources Division, Office of Attorney General, P.O. Box 12548, Capitol Station, Austin, Texas
78711-2548.

IV, Jurisdict‘ion and Yenue

8. Jurisdiction of this glctj'on lies in this Court pursuant to Section 5.351, TEX. WATER
CODE, and Seétion 361.321, TEX. HEALTH & SAFETY CODE. Penske is a person affected by the
decision by the Executive Director of TCEQ requesting that Penské remove certain waste
stockpiled at TDSL using a hazardous waste manifest for ultimate disposal at another facility.
Penske files this appeal to set aside, modify, and/or suspend the Executive Director’s act. Venue
is proper in this Court under Sec‘d@n 5.354, TEX. W ATER CODE, and Section 361.321, Tex
HEALTH & SAFETY CODE. Jurisdiction and venue are also pro;ﬂer in Travis County, Texas’
because all orlparts of the acts‘and omissions complained of occurred in Travis County and
Defendant TCEQ is located in Travis County. |

Y. Factual Bac.kgmund

1997 Accident

9. On October 9, 1997, a Penske truck that was transporting new television picture tubes
owned by Zenith braked and swerved to avoid a car that had crossed the 1ﬁedian from
northbound to southbound 1-35 near Buda, Texas. The Penske truck ti;ﬁped over and slid down
an exit ramp. There is no dispute that the driver who crossed the median, not Penske, caused the
accident. In fact, after the accident the driver who crossed the median ran over and hugged the
Penske driver and thanked him for saving his life.

10. It is not clear if any tubes were broken as a result of the accident itself. It is clear that

cleanup contractors not hired by or affiliated in any way with Penske caused the picture tubes to
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spill from the truck and waste to be generated duting the’ course of uprighting the trudk an&
. clearing the debris from the accident scene.

11. Penske played -né role in‘the clean-up of the ‘accident, the selection of 'thé'trazispoz‘téf,'
or the decision to send the accident debris to TDSL. Penske did not hire -th'é':\ﬁiq‘ec'ker' sérvice, the"
cleanup contractors that loaded some of the aceident debiis into-duniip trucks, ‘or the durhp truck
operators that deoided to send the accident debris to TDSL,-

Disposal of the accident debris at TDSL, oo o7 s

12.:On the day of the accident, Penske:worked diligently to assess the' damage at the “* =

_accidentr scene and take appropriate action. Before cleanup contractors not hired by Penske
destroyed many:of the television tubes by improperly wprighting Ethe.;ruck and IOadirig .flle“'d'z;bris
into dump_n'ucks; the*Pen_ske driver correctly responded ‘to- DPS per’sonﬁél' that the intact
television picture txlbgs that Penske was transporting for Zenith were not hazardous materials. =

13. At 3:38 p.m., Penske personnel spoke with Zenith pérsornel and Ieleirﬁed'ﬂﬁattbrq'lfén ":
television tubes. were possibly hazardous waste? “At-4:03; Penske conitacted the Texas Nami'ai
- Resources. Consérvatioﬁ Commission (“TNRCE?) (predecéssor t6 the Texas Ct'iiﬁﬁﬁissic)n'_bn
Enviromnenftél.fQuality-'(i‘TCEQ”)) and- informed: it-that ﬂie tubes contained Jead and could be
hazardous waste.:;: ..

14. At 4:08, the first dump trucks arrived zﬁ TDSL. At 4:33, Penske'_spoke'wiﬂf Jim
Gregory at TDSL and informed him ‘that the load could be hazardous waste. If TﬁSL had V
required a manifest or had inspected or held the loads for twenty-five minutes in order to contact
Penske, Zenith, or state regulators, it could have avoided disposing of any accident debris into its
landfill. TDSL, however, accepted the accident ‘debris for disposal without any contract,

manifest, shipping document, or communication whatsoever with or from Penske or Zenith.
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15, In addition, at the time it accepted the accident debris, TDSL knew the debris
contained broken television picture tubes (among other debris) and that television tubes
contained lead, Significantly, TDSL knew that it could accept television tubes in small
quantities, but not larger quantities.

16. Notwithstanding this knowledge, TDSL did not pass that information along to any of
its employees. Furthermore, TDSL failed to hold the acoidént debris in order to contact Penske,
Zenith, or state regulators before allowing the accident debris past its gatehouse. Instead, TDSL
rushed seven dump-truck }oads (98 cubic yards) of undocumented accident debris into its
landfill,

17. TDSL did ﬁot attempt to speak with Penske, Zenith, DPS, the Bﬁda Fire Department,
or the TNRCC about the characteristics of the undocumented waste before accepting the waste
for disposal.

Removal of the accident debris from TDSL

~ 18. On the day of the accident, TDSL disposed of an estimated 98 cubic yards of accident
debris consisting of television picture tubes, packaging materials, soils, and other materials from
the scene of the accident. In other words, the 98 cubic yards did not consist purely of damaged
tubes; rather, the waste was a mixture of broken tubes and all of tl_le other debris and materials
generated at the scene of the accident.

19. After Penske told TDSL to stop dm-nping the accident debris into the landfill’s
working face, Code 3 (a company specializing in emergency response and environmental
remediation) was hired to complete the clean-up process and remove all remaining deﬁ‘is from

the accident scene. Code 3 removed the remaining debris from the accident scene and placed the
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debris into four lined roll-off containers. The fout roll-offs were stockpiled (not disposed of)at ~
TDSL awaiting further instructions:n . - e dibeet gD

20. On October 10, 1997 (the day after_tbe ac‘c'ident),‘-TDSL removed at least two 1ol-off

boxes (80 cubic yards) of television-tube-glass and waste mixed with the telé?’ision%ube glaés i

from its working face. Code 3’s records indicate that TDSL removed thres rolloff boxes (120
cubic yards) ‘of television-tube. glass and waste mixed with'the television-tube glass from its
working face.. -

21. TDSL. used both heavy machinery .and ‘hand-picked ot fthe'tef{'é\?isiéﬁ-'tﬁ’bé: glass. -

- TDSL placed the 80.to 120 cubic yards-of television-tube gldss' debiis that if'r'e'mo_v‘ed from its’ © 7

landfill into,_noﬂ_.»_éff, containers. and ‘stockpiled the .roll-offé"With the four other roll-offs frorh ‘the
accident scene that were never disposed. ofinto.TDSL’:s'landﬁH: ¢ i 1 B b THFY

22. After TDSL’s removal of all visible glass it is highly questionablé Whether any'
appreulable amount of accldent debris: remamed chsposed of in TDSL’s- 1andﬁll on the day after -
the ac:mdent +In pamcular ‘because TDSL removed all visible fel&VISIOII-TIubB glass and waste
mixed with tele,vision,-tube glass:from its‘.wcii‘king ‘-fa;ce-‘*'it’-is highly qunsnonable {ﬁhéﬂaer any
leaded glass remained in the working face of TDSL’s landfill. TDSL has néver proved or even
tried to prove; ihai any appreciable lead remained after its excavation the day after the accident,

23. It as clear that on the day after the accident, the overwhelming majority of the
accident debris was é‘tockpiled (not disposed of) in seven roll-off containers (approx_imately 280
cubic yards) at TDSL awaiting final disposal:

24. In February 1998, Code 3 was hired to separate the potentially “hazardous” portion of

the accident debris waste stockpiled in the roll off containers fiom the non-hagardois portion. It
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separated two roll-offs of what it conservatively labeled “hazgi‘dous_” waste, including glass-
containing soil. The five remaining roll-offs contained the “non-hazardous” accident debris.

25. On March 23, 1998, the two roll-offs containing the television-tube glass were
shipped to Texas Ecology (“TECO”) for disposal. The remaining roli-offs were sent to a
municipal solid Vwaste facility for dislnqéal.

26. On April 2, 1998, TECO tested a representative sample of the telévision-tube glass
and soil-glass mixture using the Toxicity Characteristic Leaching Procedure (“TCLP”) method.
It de-teoied no leachable lead in the sample at a rspor'ting level of 0.1 ppm. To reiterate, TECO
conducted the test on the “worst” part of the accident debris that was collected in two roll-offs.
Thus, the only data on the accident debris itself (in fact, the worst part of the debris) shows that
the material TDSL accepted for disposal was not a hazardous waste.

TNRCC Inspection |

27. The TNRCC_was FBSpVOHSiVC and involved in the app;‘opriﬁte disposal of the accident
debris fron;i déy one. On Novemb.er' 5, 1997, the TNRCC requested that Penske proﬁide a
description of the incident and documentation of the proper disposal of the waste generatéd.

28. On December 2, 1997, Marc Altheﬁ, Senior Vice President at Penske, wrote a letter to
Chris Snﬁ‘ch at the TNRCC ‘detaﬂing Penske’s plan to remove the “stockpiled waste” stored at
TDSL’s l%lndﬁll; As stated, Penske’s contractor remaved the stockpiled wéste contained in the
seven roll-off contéin_ers on I\/Iarch 23 1 998.

©29.0n May 20, 1998, Marc Althen mfozmed Ben Milford that the stockpiled waste had
been removed ﬁom TDSL and provided Mr. Milford wnh copies of the transportation manifests.

Penske took all precautions and removed and disposed of the stockpiled waste as if it were
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hazardous. Later testing by the disposal facility, TECO, confirmed that'the waste was in fact
non-hazardous.... . -

30.0n May. 21, 1998 TNRCC Regional- Il13pector Ben Milford*issued ‘an mspecimn':

report to TDSL stating. that “The- TNRCC: allowed: ihe spﬂl waste that was 111'Ldve1ienily"f o

deposited in the landﬂ}l,;to_j'emain_thei:eﬁ”_- Ben Milford testi‘f}ed- that the report meant that TDSL
could permanently dispose of the tubes, not simply:temporarily store the tubes. * -
31:,OnsJune: 10; .1_-99.82.,'the-,.TNRC.G'-issu_ed“l-‘a- spill report ‘that stated ﬂ'iaf “the TNRCC

allowed them. [TV tube debris]-to remain-in the landfill. Again; Ben Milford-testified that ‘the ]

TNRCC “allowed it ’[ﬂie_Waste]:-to.;s.ta.}ﬁthcrej_l"lst like any other waste. 2 <7 ik v g rels, g

TDSL -agrée.d that the waste could remain atiits landfill- = <20
© 32. Like the TNRCC, TDSL agreed in 199§ that the waste could remain at its landfill.
33::0mn:J anuary 28,1998 Mr« Gary Newton (TDS‘I;"si general cotnsel) sént Mt Gerald -

* Bolmer (TNRCGC. Waste Evaluation Section) a draft request to classify the waste as Class 1. aons

hazardous waste. and permanently dispose of the waste in:TDSL%s landfill: Mt Newtor festified ™

Lhat he spoke with the TNRCC and they “didn’t have any pr oblem” with the material ‘temaining © |

in the landfill. Bob Gxegory agreed that: TDSL could: pelmanently dispese of the Waste ‘with
special authorization from the TNRCC, and that the TNRCC “would and tould allow them [the 7 |
waste] to remain if e requested 6.7+ |
34. On February. 3; 1998, TDSL wrote Penske a letter-stating that “[n]ow it ‘appears that
the TNRCC is willing to allow the. tubes to- 1'c.3main- in the TDSL l'a-n'd'ﬁll without further iesting.”
35. While all paities, agreed that the debris could rerizin dis’poséd of at TDSL with" -
TNRCC autherization; TDSL decided instead to s;ue Penske, Zenith, the Penske driver, and the

driver of the car that caused the accident in Hays County District Court in February, 1998.
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Lxcavation and testing of municipal solid waste

36. In early 2004, over six years after TDSL removed possibly all of the accident debris
from its landfill, TDSL chose to excavate approximately 1600 cubic__yards of waste from the
landfill and placed it into 99 roll-offs. TDSL excavated all the waste it had received on October
9, 1997 even though there was no indication that Iany leaded glass rfrom the accident J‘erhailned in
the landfill after TDSL’s removal of all visible glass the nelxt day. |

37. While it was being removed from the landfill, it was sampled by Penske’s contractor
SKA Consulting LP (“SKA™). The result of the sampling _performcd by SKA, as well as the
Samﬁiing later performed by the Executive Director, confirm that the waste is non-hazardous. In
fact, out of the numerous representative saﬁaﬁ]es tested, none detected leachable lead greater thém
0.1 mg/L.

38. The waste has remained in the roll-offs at the landfill since that date as TDSL made
no afrangéments for its disposal. TDSL alleges that Penske and Zenith must remove all 1600
cubic yards as hazardous waste, despite the testing results to the contrary fL‘OIl';. TECO, SKA, and
fhie Bxesmfive Director, |

TDSL h'olds the excavated municipal solid waste hostage

39. Although Penske continues to believe that it did not violate any rule and that the
material does not need to be removed from TDSL’s landﬁli — a fact-borne out by the TNRCC’s
conclusion years ago that the material could remain in the TDSL landfill and the results of recent
testing by Penske and the TCEQ — on June 1, 2004, Penske proposed a plan for the removal and
disposal of the waste from the TDSL landfill as a non-hazardous waste at another permitted -
municipal solid waste landﬁll_ in accordance with the actions requested of it by the Executive

Director on May 13, 2004.
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40.. That plan-was.approved. by the Executive: Director on “June 18, 2004,—5 and Specirﬁc

authorization was granied by the Executive Director for disposal-of the waste as'a spedial ‘waste: "

in any one of sevenpermitted landfills:on June 30,:2004.

41; Penske’s efforts culminated in final preparations-for'the pick up of the “waste by its**" :

contractor USA Envhonment on July 7, 2004. TDSL, however, refused to allow access to thé~ ="

landfill for removal of the waste unless‘the waste was managed-as-a hazardous waste, <<% i«

42. In: Tesponse. 10 TDSI s refusal to‘--a'llow Penske ‘tosremove the: waste: fhe TCEQ

performed indepéndent-.--representalive'séaﬁplillg and- testing of the waste. :On July-12, 2004; the <1

Executive Director collected 20 representative samples of the waste in the'rol1-offs: “Thé tésting * s

of those samples by: MicroLife Laboratories; Ltd. further confirms the non-hazardous chatater =<

of the stored waste, with'no. TCLP result forlead exaeedin.g'-@;io% mé/L‘.-- TDSL, however, again® “ %"

refused to allow Penske to remove the waste unless the‘waste is managed as'a hazardous waste s - =

43. Pursuant-to Section 36 1.003(12);: TeX. HEALTH & SAFETY CODE; sections 33 5.504+

and- 330.2(55); Title: 30, TEX: ADMIN. CODE, and 40 C.ER.-Part 261, this ‘waste'is not'a’” ="

hazardous waste. :......""

TDSL sues the TCEQ ™~ =+

44, Instead of rejoicing that the waste is non-hazardous and faciljtéti'ng the 1'5111'6\'!211 of the
waste, on July 9 and .Tu]y 22, 2004, TDSL ﬁled moi;ons to overturn the Executive ‘Director’s -

decisions on the classification of the waste. In addition; on July 19, 2004, TDSL: appealed the'

Executive Director’s classification of the waste and sued the TCEQ in Travis County District’ *

Court. TDSL took no action to prosecute its judicial appeal while its motions ¢ overturn Wwere

pending before the Commission.
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45. On September 16, 2004, the Commission, by a two-to-one vote, granted. TDSL’s
Motions to Overturn and issued an Interim Order remanding the matter to the Executive Director
for further consideration. The Commission did not make any rulings regarding the classiﬁcation
of material at TDSL’s landfill and did not give any specific instructions to the Executive
Director. |

46. On October 6, 2004, I_;enske filed a Motion for Rehearing requesting that the
Commission rehear and reverse its September 1‘6_, 2004 decision and instead affirm the Executive
Director’s actions _in approving Penske’s plan to remove and dispose rof the material at TDSL’s
landﬁll as non~hazardous, special waste. On October 15, 2004, Penske filed an appeal of the
Commission’s September 16, 2004 decisiop. On November I, 2004, Penske’s Motion for
Rehearing was “overruled by operation of law” pursuant to Tex. Gov’t. Code § 2001.146(c) due
to the Commission’s inaction‘as of November 1,-2004.

47. On November 30, 2004, Penske filed a second original appeal of the Commission’s
September.'l 6, 2004 decision out of an abundance of caution to comply with the deadline
pursuant to Tex. Gov’'t. Code § 2001.176 (if applicable) for appealing the Commission’s
September 16, 2004 decision within 30 days of the denial by operation of law of Penske’s
Motion for Rehearing. For judicial efficiency, Penske will move to consolidate its two app(eais
of the Commission’s September 16, 2004 order at a later date. |

48. On September 24, 2004, the Executive Director issued a letter to Penske requesting
that it remove the material using a hazardous waste manifest and dispose of the material at
another facility.> The Executive Director requested that Penske either dispose of the material at a
permitted hazardous waste facility or conduct additional aésessmen"t and characterization of the

material and dispose of it accordingly. Under either option, the Executive .Director requested

? A copy of the Executive Direstor’s letter as attached as Exhibit A.
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that Penske remove-the material- using ‘a hazardous waste: manifest and conduct all furfher

assessment, characterization, and ultimate disposal of the wasté'at a separate facility from TDSL.

49. The Executive Director’s decision on September 24, 2004, has’ 4 direct effect on =~

Penske. -

50.. On October 15, 2004, Penske filed a Motion to Overturn with the Comimission
seeking to. overturn the September -24; 2004 decision that is ‘the subject of this appeal. In-
addition; out of an abunaance ‘of “caution, Penske filed an original appéal ém'dfp'é:titioﬁ;.(:)f the’
Executive Director’s September 24; 2004 decision on October 22; 2004 - That appeal is docketed
as Cause No. GN4-03519.

51. TDSL also filed a Motion to Overturi and -appealed the Bezittive Dizechor's
September 24, 2004 decision. TDSL's Motion fo Oi}érfumf"wa; denied on Décember 1, 2004.
TDSL_’S appeal of the Execitive -Dire'ctof’s-Séptéﬁibérf‘?_él; 2004 decision s docketed as Calse
No. GN4-03551 /4.0 iinis -

52. On November 18, 2004, Penske’s Motion to Over‘zum was “o;v;fruh%dn:oy op.eétion of
law.” Thus, Penske has exhausted all of its _ad;ni_n%sftyg’_tiyg remedies and files this -second original -
appeal and petition of the Execuﬁve Diractor‘"s Spptember 24, 2004 decision. For judicial
efficiency, Penske’ will ";hdvé--';t.dr consohdateltstwo .appeals of the Executive Director’s

eptember 24, 2004 decision at a latér‘fiifrl_{@%-..,- o

VI Errm (-)‘f Deiendmt
53. Neither the facts nor the law 1c—:qune 1€movaﬂ :Of the material from TDSL’s landfill
using a hazardous waste manifest _ Tésﬁng by both the Commission and Penske has
unequivocally confirmed that the waste at issue does not even approach the hazardéus thresholds

for lead. To the contrary, TDSL may safe'ly dispose of the non-hazardous, non Class 1, material
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in its landfill in accordapce with its permit. The law is clear that a waste (other than a listed _
waste) is only hazardous if it exhibits a hazardous characteristic. The material at issue does not
exhibit a hazardous characteristic.

54. Penske objects to removing the non-hazardous material using a hazardous waste
manifest and objects to conducting further testing at another facility. In sum, the Defendant
emred by issuing the September 24, 2004 letter-b.ecause: (a) the facts confirm that the material at
TDSL’s landfill is not hazardous; (b) the law compels that the material at TDSL’s landfill is not
hazardous; and (c) the Commission failed to refer this matter to a contested case hearing for
resolution of ;"elevant disputed facts.

VII. Prayer

Penske, therefore, respectfuliy requests that the Court:

* Reverse the Executive Director’s decision of September 24, 2004;

* Grant such further relief at law or in equity to which Plaintiffs may show
ihemselves entitled.

Dated: December 16, 2004 ' _ Respectfulljz submitted,

oy

Pamela M. Giblin /
State Bar No. 07858000
Derek R. McDonald
State Bar No. 00786101
William P. Johnson
State Bar No. 24002367
Baker Botts L.L.P.

1500 San Jacinto Center
98 San Jacinto Blvd,
Austin, Texas 78701-4039
Tel: 512.322.2500

Fax: 512.322.§342

Counsel for Penske Truck Leasing Co., L.P.
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Kathleen Hartnett White, Chairman
R. B. "Ralph” Marquez, Commissioner
f-_\ LarryR. Soward, Commissioner

* Glenn Shankle, Execufive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY

FProtecting Texas by Reducing and Preventing Pollution

¢ Mr. Marc E. Althen
Senior Vice President- .. . . .. ; A dain. - wit b
Penske Truck Leasing, - 5 T e A
P.O. Bok 563 _

- Reading, Pennsylvania 19603-0563

Dear Mr Althen:

- OnMay13, 2004, the Texas Commission on Bnvirorimental Quality (TCEQ) fssusd Penske Truck
‘Leasing (Penske) a Notice of Violation (N OV) in connection with the spill _inveg;tig;atio_l:g at TH-35
- South near Exit 221 in Buda, Hays County. This NOV required Penske 10 tak's Gertain corrective
actions. On June 18, 2004, on my béhalf, John Steib, Depuity Diréctor for the Office of Compliance
and Enforcement, approved your proposed plan for removal and disposal of the waste 1ocated at the
Texas Disposal Systems Landfill (TDSL) as special waste. TDSL filed a2 Motion to Overturn my

decision in this matter. On September 16, 2004, the Commission issued an order overturning my
decision and remanding this matter. s ' ‘ '

I now exercise my authority to act in this matter, and by this letter, T am requiring the following

actions of Penske. No later than October 27, 2004, Penske must remove all of the waste currently
storéd in the 99 roll-off containers atthe TDSL facility, This waste must be mani fested ag hazardous
waste and disposed of at a permitted hazardous waste facility. Alternatively, Penske may pursue the

actions discussed at the September 16" hearing relating to the assessment and any necessary
extraction of the waste in the roll-off containers. If Penske pursues this approach, all activities

associated with the assessment, characterization and extraction of the contents of the roll-6&f
containers must be conducted at a separate authorized facility in a2 manner that ensures protection

of human health and the environment. Specifically, Penske must ensure compliance with all RCRA

requirements, including land disposal restrictions for any D008 waste tri ggering those requirements.

In any case, the Toll-off containers must be removed from the TDSL facility by October 27, 2004,

and the waste manifested ag hazardous waste unti] such time as it is conclusively determined that no

D008 waste at the level that is characteristically hazardous remains.

PN Rav 123787 a Koymidin Whuce | ramImmR v e v
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Mr. Marc E. Althen
Penske Truck Leasing
Page 2 .
September 24, 2004

Upon completion of this activity, but no later than 90 days from the date of thig letter, please submit
all documentation necessary to'demonstrate that the Wwaste was properly disposed of in accordance
‘with all applicable rules and regulations. Please submit this information to:

Ms. Anna Rodriguez, Special Assistant
Office of Compliance and Enforcement
s Texas Commission on Environmental Quality
P.0..Box 13087, MC 163
Austin, Texas 78711-3087
If you have any questions, please feel free to contact Mr. John F. Steib, Jr.,Deputy Director, Office
of Compliance and Enforcement at (512} 238.5718, '

Sincerely,

 Glenn Shankle, Executive Director
Texas Commission on Environmental Quality

M Rom-@iblin, Baker Botts, LLP§ L ‘
Mr. John F. Steib, Jr., Deputy Director, TCEQ Office of Compliance and Enforcement
Mz Robert.Gregory, Texas DiSpG_SEll Systems ' :




