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CcITATION
THE STATE OF TZEXAS Cause No. GN403433

PENSKE TRUCK LEASING CO., L.E. ) , Plaintiff
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SERVING ITS EXECUTIVE DIRECTOR, GLENN SHANKLE &G - * (0. E CONS
MC 109 )
PO BOX 13087

AUSTIN, TEXAS 78711-3087

Defendant, in the above styled and numbered caus;:‘.'
YOU HAVE. BEEN"SUED.. You may employ an attorney. - If you' or your attorney
do not file a written answer with the clerk who issued this citatiomn by
10:00 A. M. on.the Monday next followiilg 'the expiraticn’cf twénty ‘days.
after you were served this citation and petltlon,' a default judgment may
be takem against you. T i

Attached is a copy of the DRIGINAL PETITION . -

of the PLAINTIFF in the sbove styled and numbered c:anse, Whlch was filed on the 15th dax

of Octcber, 2004, in the 20131‘ Jud1c1al Distzict Court of Travls county, Ausl::rl, Texas.

ISSUED RND GIVEN UNDER MY EAND AND SEAL of said Court at office, this the 15th day of October, 2004.

REQUESTED BYi: il iy, + L R O R Ut RODRIGUEZ-MENDOZA -

 WILLIAM P, JomNsoN. ‘““unuu“l’ Travis County District Clerk
98 SAN JACINTO BLVD. E;OR\UF? ",
AUSTIN, TEXAS 78701 ,
{512) 322-2665

_Tra\_ris County Courthouse:

1000 Guadalupe, P.O. Box 1748 _
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Came to hand, on th.e . day of 5 ) aky o o'clocks . .M., and exe_cu{ted-,at' & e Balial ‘ 2
- within the County of ) on the day of K ; ,at o'clock .M., by delivering

to the within named

,each in person, a true copy of this citation together

with the accompanying pleading, having first attached such copy of such citation to such copy of pleading and endorsed
on such copy of citation l"_he date of delivery. s : Bl ¥ : '

Service Fee:§

SHERIFF/CONSTABLE/LUTHORIZED PERSON

Sworn to and subscribed before me this the

BXe
day of 1 :
PE"\INTED NAME OF SERVQOR
NOTARY PUBLIC, THE STATE OF TEXAS st ) County, Texas
Service Copy 5 Constable'f"rec‘inct 5 L W d GN403433-001
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EXECUTIVE DIRECTOR




CauseNo. B aw/4o3¢73

Plaintiff Penske Truck Leasing Co., L.P,
A © | Judicial District Court
V. -

Defendant Texas Commission on
Environmental Quality

Travis County, Texas

O O LOD LoD LoD Lon

Plaintiff’s Original Petition

‘Plainﬁff Penske Truck Leasing Co., L.P. (“Penske” or “Plam’uff’) files this ozlgmai
petz‘uon seeklng judicial review of the actions of Defendant Texas Commzssmn of Envir omnenial

.Quahty (“TCEQ” or “Commlsswn”) as follows:

I Case Overview

1. Penske appeals the Commission’s Ruling on September 16, 2004 gll'antilng the
Motions to Overturn filed by Texas Disposal Systénis Lan’.dﬁll, Inc. (“TDSL”) regarding .the
approval by the Execu‘ﬁve Director of a plan to remove and dispose of certain waste currently
stored at TDlSL’Vs landfill in Creedmoor, Texas, A copy of the Commission’s Interim Order is
attached as Exhibit A. |

2. Penske has filed a Motion for Rehearing with the Commission seeking to overturn the
September 16, 2004 decision that is the subject of this appeal. The Commission’s deadline to act
on Penske’s Motion for Rehearing is on or about November 1, 2004. Penske files this appeal
now otﬂ of an abundance of caution in order to comply with the 30-day deadline (if applicable)

for appealing the Commission’s September 16, 2004 decision,

II. Discoverv Control Plan

3. This case is an appeal of an action of an administrative agency that ocoun ed outside

E.-,g—y'll

fit

of the comested case process of Chapter 2001, Tex. Gov'T CODE. The ccfse ther efo1e sh\ould be
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controlled by a Level 3 order, and:Pmlslcg;_l;;_q}{_;}jcpd fo.conduct discovery jaursuant to the Texas
Rules of Civil Procedure. Tex. R. CIv.P. 1904,
- AL IE‘EE :
A, . Plaintiff Pé;zsl;@_ Tr.uck;__Leasiﬂg :Co.,: TP, -is a Delaware limited” partﬁ'ér‘s'};i-p- that

conducts business in Texas:.

5. Defendant TEEQ is an agency of the State of Texas. Defendant TCEQ can be Served

of this petition .will also be forwarded to- Cy*lﬂna Woelk, Asmstant Attomey General Natural

Resources Dwzszon Ofﬁce of Attomey General RO Box 12548, Capitol’ Statzon Austln Texas s

T

78711-2548.

: .;-IVij'-}Iurisdiction‘and Venue © =

6., Jurisdiction of this action lies in _this.'Courf“pﬁfsu%mftG éSééﬁon 5.351; TeX. WATER

CoDE, and Section 361321, Tex. HEALTH & SAFETY CODE: "’ Penske is 4 person affectsd by’

Commission’s September 16, 2004 ruling overturning the Exécutive Director’s approval of

- Penske’s plan to remove and dispose of waste stockpiled'at TDSL as ‘nion-hazardotss. "‘sp'écizﬂ

. waste. Penskc—:.ﬂﬁl__cs__,this.--appeal to. ‘set aside; modify-,' and/6r suspend the C0111i11issi.:0'11’s' act.
Venue is proper in this Court under Section 5. 354; TEX. WATER CODE; and SBCUOH 361.321,
TEX. HEALTH & SAFETY CODE Jumsdm’tlon and venue are also proper in Travis County, Texas
because all or parts of the acts and-omissions complained of occurred in Travi§ County and”

Defendant TCEQ is located in Travis County.
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V. Factual Backgroun.d

1997 Accident

7. On Octobéz' 9, 1997, a Penske truck that was transportiﬁg ne\# television picture tubes
owned by Zenith braked and swerved to avoid a car thaf had crossed the median from
northbound to southbound I-35 near Buda, Texas. The Penske truck tipped over and slid down
an exit ramp. There is no dispute that the driver who c1ossed the medlan, not Penske‘ caused the
accident. In fact, after the accident the driver who crossed the median ran over and hugged the
Penslce driver and thanked him for saving his life.

8. It is not clear if any tubes were broken as a result of the accident itself, If is clear that
cleanup contractors not hired by or affiliated in any way with:Penske baused the picture tubes to
spill from the truck and waste to be generated during the course of uprighfing the truck and
clearing the debris from the accidem scene. |

9. Penske played no role in the clean-up of the accident, the selection of the transporter,
or the decision to send the accident debris to TDSL. Penske did not hire the wrecker service, the
cleanup contractors that loaded some of the accident debris into dump trucks, or the dump truck
operators that decided to s.end the accident debris to TDSL.

Disposal of the accident debris at TDSL B

10. On the day of the accident, Penske worked diligently 1o assess the damége at the
accident scene and take appropriate action, Before cleanup contractors not hired by Penske
destroyed many of the television tubes by improperly uprighting the truck and loading the debris
into dump trucks, file Penske driver correctly responded to DPS personnel that the intact

television picture tubes that Penske was transporting for Zenith were not hazardous ‘materials.
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- 11. At 3:38 p.m,; Penske personnel spoke with Zenith personniel and lé&rﬁéé ihai brbken
television.tubes were possibly hazardous waste: At-4:03, Penske ‘Contacted thé Texas Nétﬁfal
esources Conservation Commission (“TNRCC”) (predecessor to the TexasVCorrun.issiosiz on
Environmental Quality (“TCEQ”)) and informed it that the tubes ‘contaified lead and ‘cmﬂd be
hazardous waste.
12.-At, 4:08, the first dump trucks arrived at TDSL. At 4:33, Peﬁské's‘pbi{é'lﬁ}ith"ﬁm A
Gregory _,3I.Z,JTDS.L and informed him that the load could be hazardous waste:" If TDSL had
required,a-lﬁgnifest or had ‘iﬂSpected or rhél_d:the loads for twenty-five minutes in’"é‘r'c.i'ér to con:’;‘éé,t :
Penske, Zenith, or state regulators, it could have svoldied disposing of any accident debris info its
landﬁll.fg‘TDSL,‘- however;. accepted--the accident debris for disbééé,l '\ifithédt;'aﬁ} {éontracf,
manifest, shipping docﬁnent,-or communication whatso-svér Wi’ﬁﬁ or fr.om' Penske or Zénith.”
13.In addition, at the time: itfeaciceptea the a‘ogidéh{ debris, TORL: e e it
contained broken television picture ’éub’es'f(aiﬁong “other débri's;) and that television tubes
- contained - lead. - Significantly,” TDSL knew- that it could accept televis'ioﬁ'iuib‘egé_ in' é:rn'aH
quantities, but not larger qualitiﬁes. |
14. Notwithstanding this knowledge, TDSL-did not pass that information a'l'b.n'g to any of
its employees. Furthermore, TDSL failed to Hold'the accident debris in order t6 confact Penske,
Zenith, or state regulators beforé allowing the accident debris past its g&teﬁou‘se. Insi‘ead, TDSL
rushed seven dump-truck Ioads (98 cubic yards) of undocumented accident debris into its

landfill,
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15. TDSL did not attempt to speak with Penske, Zenith, DPS, the Buda Fire Department,
or the TNRCC about the characteristics of the undocumented waste before accepting the waste
for disposal.

Removal of the accident debris from TDSL

16. On the day of the accident, TDSL disposed of an estimated 98 cubic yards of accident
debris consisting of television picture tubes, packaging materials, soils, and other materials from
the scene of the accident. In other words, the 98 cubic yards did not consist purely of damaged
tubes; rather, the waste .was a mixture of broken tubes and all of the other debris and materials
generated at the scene of the accident,

17. After Penske told TDSL to stop dumping the accident debris into the landfill’s
working face, Code 3 (a company specializing in emergency response and environmental
remediation) was hired to complete the clean-up process and remove all remaining debrié from
the accident scene. Code 3 removed the remaining debris from the accident scene and placed the
debris into four lined roll-off containers. The four roll-offs were stockpiled (not disposed of) at
TDSL awaiting further instrﬁctions.

18. On October 10, 1997 (the day a‘ft_er the accident), TDSL removed at least two roll-off
boxes (80 cubic yards) of television-tube glass and waste mixed with the teievision-tube glass
from its working face. Code 3’s records indicate that TDSL removed three roll-off boxes (120
cubic yards) of television-tube glass and waste mixed with the television-fube glass from its
~ working face.

19. TDSL used both heavy machinery and hand-picked out the television-tube glass.

TDSL placed the 80 to 120 cubic yards of television-tube glass debris that it removed from its
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landfill into roll-off containers and stockpiled the roll-offs with the four other roll-offs from the
accident scene that were never disposed ofiinto' TDSL’s landfill:

20.After TDSL’s removal of all visible glass, it is highly questionable whether any
appre-ciabie amount of acéident- debris remained disposed of in TDSL’s landfill on the day after
the accident. In particular, because TDSL removed all visible teie'visibn-tub_e gléiés and waste
mixed with tele\zisioﬁrtﬁbe glass from:its woﬂcing face, it is highfy questionable whether any
leaded éléss remained in the working face of TDS‘L’S landfill. TDSL has:'_nevér' proved, or even
 tried to prove, that any appreciable lead remained after its-excavation the day aftér the s A

21.1t is.clear that on 't-h'e' day: after the accident, the overWhé"imin:g“:”i'i'léjbritjf of the
accident debris was stockpiled (not disposed of) in seven roll-off cohfainérs (approximately 280
cubie yards) at TDSL awaiting final disposal. -

(44}

22.In February 1998, Code 3 was hiredto separate the potei1tia11§ hazardous” pomon of

the accident debris waste stockpiled in the roll off containers from the non-hazardous portion. It
separéted two' roll-offs of what it cotiservatively ‘."'i"abeled“ “hazardous” waste, iricluding "g:las's-

containing soil. The five remaining roll-offs contained the “non-hazardous” accidenfx debris.

23. On March 23; 1998; the two 1‘011—offs”containii1g the televisioni-tube glétss were
shipped to.Texas Ecology (“TECO™) for disposal. The 'fcméining roll-offs were sent to a
municipal solid waste facility for disposal.

24. On April 2, 1998, TECO tested a representative sample of fhe television-tube glass’
and soil-glass mixture using the Toxicity Char'ac’teri-s'ti'c Leaching Procedure (“TCLP”) method.
It detected no leachable lead in the sample at a repoiting level of 0.1 ppm. To feiterate, TECO

conducted the test on the “worst” part of the accident debris that was collected in two roll-offs.
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Thus, the only data on thé accident debris itself (in fact, the worst part of the debris) shows that
the material TDSL accepted for disposal was not a hazardous waste.

TNRCC Inspection

5. The TNRCC_W&S responsive and involved in the appropriate disposal of the accident
debris from day one. On November 5, 1997, the TNRCC requested that Penske provide a
description c'>f the incident and documentation of the proper disposal of the waste generated.

26. On December 2, 1997, Marc Althen, Senior Vice President at Penske, wrote a letter to
Chris Smith at the TNRCC detailing Penske’s plan to remove the “stockpiled waste” stored at
TDSL’s landfill. As stated, Penske’s contractor removed the stockpiled waste contained in the
seven roll-off containers on March 23, 1998.

27. On May 20, 1998, Marc Althen informed Ben Milford that the stockpiled waste had
been removed from TDSL and provided Mr. Milford with copies of the transportation manifests.
Penske took all precautions and removed and disposed of the stockpiled waste as if it were
hazardous. Later testing by the-disposal facility, TECO, confirmed that the waste was in fact
non-hazardous.

28.On May 21, 1998, TNRCC Regional Inspector Ben Milford issued an inspection
report to TDSL stating that: “The TNRCC allowed the spill waste that was inadvertently
deposited in the landfill to remain there.” Bep Milford testified that the report meant that TDSL
could permaneﬁﬂy dispose of the tubes, not simply ternporarily store the tubes,

29. On June 10, 1998, the TNRCC issued a spill report that stated that “the TNRCC
allowed them [TV tube debris] to remain in the landfill.” Again, Ben Milford testified that the

TNRCC “allowed it [the waste] to sfay there just like any other waste.”
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TDSL agreed that the waste could remain at its landfill. . -

.30. Like the TNRCC, TDSL .agreed in 1998 -that the waste ‘could remain ‘at its Tandfill -

31. On January 28, 1998, Mr. Gary Newton (TDSL’s general counsel) sent Mr, Gerald

Bolmer (TNRCC Waste Evaluation Section) 2 draft request to classify the waste as-Class 1, non-
hazardous waste and. permanently dispose of the waste in TDSLs Tandfill: Mr. Newlon testified -

that he spoke with the TNRCC and they “didn’t have any problem” with the matérial remaining

in thé landfill. Bob Gregory agreed that TDSL could permenently dispose of the Wasté with -~ *

 special authorization from the TNRCC, and that ﬂ1e,,,.TINRCG,—.-"‘-wmﬂ&:;aﬁd tcould allow theni [the

waste] to remain if we requested.it.”. .. v oEERT

32. On February. 3, 1919_8, TDSL wrote Penske aletter statirig that “[nJow it ppears that ="

the TNRCC is willing to. allow, the tubes to .remain in the TDSL landfill without fiirther testing”

33. While all parties. -agreed. that-the debris. ccmld remain d1sposed of ‘at"TDSL with -

TT\TRCC authonzatmn TDSL decided instead to sue Penske, Zenith, the Peniske driver, and‘the
driver Qf ﬂ?@??{&@? caused the accident in Hays County District::@om’t inF eb’ruary,i 1998

Excavation apd tesﬁﬁg of municipal solid waste |

34. In early 2004, over six years after TDSL removed possibly-alt o.f the écci&ént debris
from its landfill, TDSL chose to excavate approximately: 1600 cubic. yards of waste from the
landfill and placed it into 99 roll-offs, TDSL excavated all the waste it had received on October
9, 1997 even though there was no indication that any leaded glass from the accident remained in
the landfill afLerTDSL’.s removal oftall visible glass the next day. |

| 35. While it was being removed from the landfill, it was sampled by Penske’s contractor

SKA Consulting LP (“SKA™). The result of the sampling performed by SKA, as well as the
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sampling later performed by the Executive Director, confirm that the waste is non-hazardous. In
fact, out of the numerous representative samples tested, none detected leachable lead greater than
0.1 mg/L.

36. The waste has remained in the roll-offs at the landfill since that date as TDSL made
no arrangements for its dispo;sal. TDSL alleges that Penske and Zenith must remove all 1600
cubic yards as hazardous waste, despite the testing results to the contrary from TECQ, SKA, and
the Executive Director.

TDSL holds the excavated municipal solid waste hostage

37. Although Penske continues to believe that it did not violate any rule and that the
material does not need to be removed from TDSL’S' lendfill — a fact borne out by the TNRCC’s
conoluﬁion years ago that the material could remain in the TDSL landfill and the results of recent
testiﬁg by Penske and the TCEQ — on June 1, 2004, Penske proposed a plan for the removal and
disposal of the waste from the TDSL landfill as a non-hazardous waste at another permitted
municipal solid waste landfill in accordance with the actions requested of it by the Executive
Director on May 13, 2004,

38: That plan was approved by the Executive Director on June 18, 2004, and specific
authorization was granted by the Executive Director for disposal of the waste as a special waste
in any one of seven permitted landfills on June 30, 2004,

39. Penske’s efforts oulminal.'ed in final preparations for the pick up of the waste by its -
contractor USA Environment on July 7, 2004, T DSL, however, refused to allow access to the

landfill for removal of the waste unless the waste was managed as a hazardous waste.
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40 In response to TDSL's refusal to _éﬂow :Pénske to remove the 'W'as"té;_ the TCEQ
perforr‘ned‘ independent.representative sampling and testing of the waste. On July'12, 2004, the
EXSCL_ltin_:Dél‘EC‘tQ@'jQollthﬁd 20 representative samples of the waste in-the roll-offs. Thé"’:tés't:iﬁg' 2
of those samples__ by MicroLife Laboratories, Lid. further conﬁfms--ﬂle"ﬁﬁ@ll—h‘azardbfis éhzii'gétéi‘ :
of the stored waste, With no TCLP result exceeding G‘.OQZ:‘lﬂé/ﬁ; TDSL, howevér, again refusad
to allow_P_f;_z‘_l,srkei_‘;o_reﬂl};qv‘e the waste unless the waste is managed as a h_azalﬁbﬂs ‘Wésié.

41 Pursuant fo Section 361.003(12), Tex. HEALTH & SAFETY. CODE, ‘sections 335.504

and 330.2(55), Title 30, TEX. ADMIN. CoDE, and 40 CF.R. Part 261, this wasts is niot 2 =~

hazardous waste.

TDSL suesthe TCEQ .

.42, Instead of rejoicing that the waste is non-hazardous and facilitating thé temoval of the ™~

~ waste, on July 9 and July 22, 2004-,.—_—TDSLﬂled_:'rn‘otions to-overturn the EXééﬁﬁﬁeDﬁé’ctdr’s- ek

deciéions on the classification of the waste. In addition, on July 19; 2004, TDSL appealed the

Executive Director’s classification of the waste and sued the TCEQ in Travis County District

Court. TDSL took no action to prosecute its judicial app'eal while its motions'to overturn were

pending before the Commission.

43. On September. 16, 2004, the Commission, by a th'—toéoﬁe Vot_e',-”'grainfed"TDSL"S
Motions to O‘\TQI_’EHI’I‘} and issued an Interim Ordc-r remanding the matter 11'6 the Executivée Director
for further consideration.. The Commission did not make any rulings regarding the classification
of material at TDSL’s 1a;1dﬁ11 and did not give any specific instructions to the Executive

Director. A copy of the Commission’s Interim Order is attached as Exhibit A.
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44. On October 6, 2004, Penske filed a Motion for Rehearihg requesting that the
Commission rehear and reverse its September 16, 2004 decision and inste.ad affirm the Executive
Director’s actions in approving Penske’s plan to remove and dispose of the material at TDSL’s
landfill as non-hazardous, special waste,

45. The Commission’s decision on September 16, 2004, has a direct effect on Penske.
The Commission oven'luled_ﬂ}e Executive Direotér’s approval of a special waste authorization
submitted by Penske and prevented Penske from taking the corrective action requested by rt’ne
Executive Director.

VI; Errof of ﬁefendant

46. Defendant erred by granting the Motions to Overturn filed by TDSL. The Executive
Director correctly approved a plan to remove and dispose of certaint waste currently stored at
TDSL’s landfill in Creedmoor, Texas as non—hazardous, special waste.

47. The Defendant erred by granting TDSL’s Motions to O*\‘fertum because: (a) TDSL’s
Motions to Overturn were procedurally defective; (b). the facts confirm that the material at
TDSL’s landfill is not hazardous; and (c) the law compels that the material at TDSL’s landfill is
not hazardous.

48. The Defendants’ reversal of ﬂle, Executive Direct-or’s approval of classification of the
material as non-hazardous, special waste was contrary to applicable law, arbitrary and
capricious, an abuse of discretion, and not supported by tﬁe evidence properly before the
Commission..

VIL Prayer

Penske, therefore, respectfully requests that the Court;
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: ,-eptember 16, 2004 granting the Motions

affirm the Executive Director’s approval

~6f a plan 10 remove a.nd d:spose rtain waste currently stored at TDSL’s
o land IR Cr s nonhdzardous, special waste; and,

e o Grant such Further rehef a‘t

- or’'in equity to which Plaintiffs “tay show
-"—themselves entlﬁed i B W e

Dated: October 15, 2004 ;o Re.sp.e‘ctfully submitted,

s’ Pamela M Gi g § IITE SO
o otate Bar Ngf 07858000 -, i
.. Derek R, McDonald T ot WP esbugmonnd s
‘State Bar No. 00786101
William P. Johnson :
G State BarN02 24002367 -1 & il
«» 1900, SansJacinto:Center . no a mmn sl foiie
98 San Jacmto Blvd. . . .
Austin, Texas 78701 4039
Tel: 5123222500 .
o BT ST 820 85340 . T 5 SEEARAE

 Counsel for Penske Truck Leasing Co., L.P.
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TEXAY COMI\/IISSION ON ENVIRONMENT: . QUALITY

AN INTERIM ORDER

THE STATE fF 15
FDUMY OF TRAVIS
Tw cortfy that this 1s & e end corrent mpyofn

Commisalon on Environmantal Quallly decument,
ghfch ks fled In the pemanent reaords cf the Commizsion,”

mynaﬁdmﬁlofafﬂoann SEP 17 20[}4

Tm@mmmgﬁﬁ;@%%

concerning Motions to Overturn regmcﬁng the Executive
Director’s June 18, 2004 and June 30, 2004 letters allowing
Penske Truck Leasmg Co., LP. to dispose of commingled
picture tube waste as municipal solid waste special waste;
TCEQ Docket No. 2004-0984-THW-E.

On Sepiember 16, 2004, the Texas Commission on Environmental Quality (Commission) evaluated
during its public meeting the Motions to Overturn filed by Texas Disposal Systems Landfill, Inc. concerning
the Executive Director’s Jur'lei&, 2004 and Juné 30, 2004 letters allowing Penske Truck Leasing Co., L.P.
to dispose of commingled picture tube waste as municipal solid waste special waste. The Commission also
considered responses/briefs to thermo;t'ions and replies/briefis to those responses.

After considering the written ﬁhncs oral argument, and responses to quesmons during the public
meeting, the Commission determined that the Motlons to Overtum should be granted and that the matter
~ should be remanded to the Exécutive Director, ‘

NOW, THEREFORE, BE IT ORDERED BY THE TEXAS COMMISSION ON ENVIR ONMENTAL

QUALITY that:

L. The Motions to Overturn filed by Texas Disposal Systems Lendfill, Tnc. are GRANTED; and

2 This matter is hereby REMANDED to the Executive Director,

Issue date: SEP 162@84

TEXAS COMMISSION ON
ENVIRONMENTAL QUALITY

; / : s ’ n s ‘

{(athlee:n Hartnett White, Chairman
{



