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Subject: 8-15-17 Work Session Item B1- Most Urgent Request: Please postpone presentation of recommendations until all
stakeholders have been heard.

Date: Monday, August 14, 2017 2:03:00 PM

Attachments: 8-14-17 URGENT COUNCIL REQUESTS.pdf

Mayor and City Council Members:

Item B1 on your Council work session agenda tomorrow is the planned presentation by City staff of
the recommendations of the Waste Management Policy Working Group. I'm writing with 5 urgent
requests regarding this planned presentation:

Request 1: Please postpone formal presentation of the Waste Management Policy Working Group
recommendations to Council until all stakeholders have been heard, as originally directed by Council
in discussion and by resolution.

Request 2: Please request that the Working Group convene again to discuss and consider
forthcoming input from the Zero Waste Advisory Commission, the Environmental Board, the Electric
Utility Commission, the Water and Wastewater Commission, and other boards and commissions on
the proposed revisions to longstanding Council policy and precedent concerning the posed policy
guestions before presenting final recommendations to Council.

Request 3: If Council proceeds tomorrow with the presentation of the Working Group
recommendations, please also review, at a minimum, TDS” policy recommendations and TDS’ initial

response to the first draft of the Working Group recommendations.

Request 4: Now or later, please ask City staff and/or the Working Group and appropriate citizen
boards and commissions to develop a specific recommendation on City staff’s proposed Policy
Question #8 regarding commercial competition.

Request 5. Please additionally take 3 minutes to read a brief synopsis of a current conflict between
TDS and City staff that provides additional context.

A full explanation for each of these 5 requests is attached for vour review.
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5 Urgent Requests for the Austin City Council from Bob Gregory of TDS, 8-15-
17 Council Work Session Agenda Item B1:

Request 1: Please postpone formal presentation of the Waste Management Policy
Working Group recommendations to Council until all stakeholders have been heard,
as originally directed by Council in discussion and by resolution.

The Council discussion and resolution that created the Waste Management Policy
Working Group specifically directed that the Working Group’s recommendations be
presented to the Zero Waste Advisory Commission (ZWAC) and other appropriate
City boards and commissions prior to presentation to the City Council. This has not
happened.

Given especially that significant changes to Council precedent and policy have been
recommended by the Working Group, we urge Council to specifically seek pre-
presentation input from not only ZWAC but also from the Environmental Board, the
Electric Utility Commission, and the Water / Wastewater Commission, at a
minimum.

From the 3-23-17 City Council meeting discussion transcript:

Council Member Kathie Tovo: I know the language of the working group resolution
talks about solid waste policies and contracts ... and I just wanted to express my
strong hope that the emphasis there would be at a policy level and that we
would not begin down a path of having Council evaluations of particular
contracts or particular vendors. That’s my assumption. I take from the response on
the dais that that’s the intention...”

Council Member Ellen Troxclair: “... my question was just that if you had an objection
to having the recommendations from the Council-stakeholder group go to the ZWAC
before it came back to Council. I don’t see anything in the resolution but I think it
would be good for everybody to be on the same page, good to have them look at
that before it comes back...”

Mayor Steve Adler: “Let’s create that expectation, I think it probably would have
been done...”

Council Member Leslie Pool: “Yes, in fact we would be doing that and so I think we
can either actually put it in there or designate by our conversation here that we
definitely would be...”

Mayor Steve Adler: “Let’s go ahead and designate in there that you’ll bring that back
to the appropriate citizen boards and commissions ... obviously we have to
resolve these policy questions before we can move forward.”

While a review of the Working Group recommendations was posted on last week’s
ZWAC meeting agenda (8-9-17), ZWAC members - who were not reminded by City
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staff that Council direction required input from ZWAC before the recommendations
were presented to Council, even though the planned Council work session
presentation was also discussed - voted unanimously to postpone reviewing the
recommendations until its September meeting, but also to reaffirm their own policy
recommendations, originally passed in July, and again forward them to Council.

No other City board or commission with purview over waste management issues
and has yet reviewed the Working Group recommendations either.

I ask you to please recognize again, as your original direction did, the critical
importance of receiving the input of your citizen advisors before or at least at
the same time - rather than weeks or even months after - you receive the
recommendations of the Working Group.

To be sure, given the broad range of Council policy and procedural issues under
consideration and the enormous long-term implications of the Council’s upcoming
decisions for the future of Austin’s waste management plan, there is no question that
citizen board and commission members will have substantive input to share with
Council regarding the ramifications of the Working Group recommendations, well
beyond just their impact on pending solicitations.

Further, based in particular on ZWAC’s recent actions, it seems plain that Council
members can expect some advisory input to propose significantly different and / or
expanded recommendations from City staff and others participating in the Working
Group.

For example, when ZWAC voted last week to postpone reviewing the Working
Group recommendations until September, it also voted unanimously - for a second
time - to reassert a resolution it had previously passed urging the Working Group to
adopt recommendations expanding ZWAC's ability to review draft waste
solicitations and proposed negotiated contracts. But the Working Group
recommendations posted for presentation to you tomorrow do not include
ZWAC’s recommendation, or even make mention of ZWAC’s July or August
actions.

Perhaps most importantly, while TDS sincerely appreciates the efforts of the Council
members and Council staff involved in the Working Group process, the extent to
which many of the Working Group recommendations simply “punt” important
policy decisions back to City staff raises serious concerns that the same executive
staff whose recent approach to managing City waste contracts necessited creating
the Working Group in the first place have now exercised outsized influence over the
Working Group’s report content.

In sum, to move ahead tomorrow with presenting the Working Group
recommendations as planned, before any board or commission review, would
ignore the original Council discussion and resolution, and in doing so suggest to me
City staff’s determination to present its preferred recommendations in a vacuum,
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before conflicting input that may influence the Council’s decision-making is
available. That’s bad process.

Once again, please postpone presentation of the Working Group recommendations
until all stakeholders have been heard, and please consider the significant long-term
ramifications of these upcoming decisions, particularly on longstanding Council
policy positions.

Request 2: Please request that the Working Group convene again to discuss and
consider forthcoming input from the Zero Waste Advisory Commission, the
Environmental Board, the Electric Utility Commission, the Water / Wastewater
Commission, and other boards and commissions on the proposed revisions to
Council policy and precedent concerning the posed policy questions before
presenting final recommendations to Council.

Whether Council defers (in keeping with the Council discussion and resolution) or
moves ahead tomorrow with receiving the Working Group recommendations; for
the sake of cogent and expedient Council decision-making in the face of a broad
range of complicated policy and procedural issues, I urgently ask that you please
request that the Working Group convene again for a final meeting to discuss and
consider the forthcoming input from each of the aforementioned boards and
commissions before these issues are taken up for full discussion at a regular Council
meeting.

The alternative - leaving it up to individual Council members and Council staff to
divine the differences and the similarities between the Working Group
recommendations and those forthcoming from ZWAC and other boards and
commissions, and independently analyze conflicting recommendations - will almost
certainly result in an excessively complicated and time-consuming decision-making
process on the Council dais and uncertainty regarding how Council’s decisions may
be interpreted by a new City Manager and new ARR Director.

Instead, if the Working Group will convene again to discuss and consider board and
commission input, a resulting revised set of Working Group recommendations could
potentially greatly expedite Council action by immediately and clearly establishing
where there is consensus, where there are differences, and what information
Council members should weigh in resolving any differences.

Please note however that the original resolution establishing the Waste
Management Policy Working Group specified that the Working Group be dissolved
upon presentation of its recommendations to the City Council. Thus if the Council
does want to ask the Working Group to convene again to consider board and
commission input prior to full discussion on the Council dais, either tomorrow’s
planned presentation of the Working Group recommendations should be postponed,
or subsequent Council action to extend the Working Group would be required.
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Request 3: If Council proceeds tomorrow with the presentation of the Working
Group recommendations, please also review, at a minimum, TDS’ policy
recommendations and TDS’ initial response to the first draft of the Working Group
recommendations.

To summarize:

e Most of TDS’ recommendations are not reflected in the Working Group
recommendations.

e While TDS does support some of the Working Group recommendations, most -
especially those related to the Anti-Lobbying Ordinance (ALO) - do not go far
enough to eliminate the concerns that have prevented us from responding to
City solicitations over the past two years.

e Some critical issues - including big issues raised by City staff in its February 15,
2017 “Policy Considerations” memorandum to City Council - were not explicitly
addressed by the Working Group recommendations.

Most alarming are the Working Group recommendations that contemplate a
complete reversal of decades of City precedent and policy. Especially as it
relates to landfill utilization and commercial competition, to adopt the Working
Group recommendations “as is” would upend the work and votes of scores of
previous City policymakers and directly contradict current City code (City Code 15-
6-11 through 15-6-13) that protects the rights of licensed waste services providers
in Austin.

In addition, if Council precedes tomorrow with presentation of the Working Group
recommendations, please also at least review the ZWAC-supported
recommendations expanding ZWAC's ability to review draft waste solicitations and
proposed negotiated contracts before being asked vote on a recommendation to
Council.

Request 4: Now or later, please ask City staff and/or the Working Group and
appropriate citizen boards and commissions to develop a specific recommendation
on City staff’s proposed Policy Question #8 regarding commercial competition.

For more than two years, TDS’ position has been that City staff’s conflicted dual role
as a commercial waste services industry competitor and commercial waste services
industry regulator (a conflict acknowledged in Policy Question #2 in the February
15,2017 “Policy Considerations” memorandum to City Council) - given especially
staff’'s demonstrated misuse of the vague and severely punitive ALO and the
resulting prospect of devastating financial harm to TDS - would not allow us to
respond to City waste solicitations.
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While TDS is hopeful that Council will ultimately exempt waste services from the
requirements of the ALO, or alternatively support fundamental revisions to the
ordinance related to waste contracting, we also believe that the clear conflict of
interest inherent in City staff’'s ongoing dual role as a commercial waste services
industry competitor (City staff is currently utilizing “toll haulers” to provide a full
range of waste-related services - trash, recycling, composting, and portable toilets -
to Austin special events) and industry regulator should be explicitly addressed by
the Working Group process.

That large cities like Los Angeles have recently launched controversial large-scale
municipal takeovers of local commercial waste industries in the name of advancing
Zero Waste goals - and that Texas state law expressly allows the City of Austin to do
exactly the same thing - makes it reasonable, we believe, for local waste
management companies like ours to seek clarity from City policymakers with regard
to the City’s long-term intentions.

In fact, TDS’ primary concern vis-a-vis the Working Group process has been the
conspicuous absence of a staff presentation or explicit staff or Working Group
recommendation with regard to the question of long-term, large-scale commercial
competition or even industry takeover, even though, as noted, the issue was initially
posed by City staff as 1 of 8 critical policy considerations for Council.

Indeed the absence of a recommendation regarding commercial competition raises
TDS’ alarm that executive City staff, or even City policymakers, may have
competitive or even takeover intentions that they believe are best served for now by
avoiding explicit consideration and possible Council direction to the contrary.

Our concerns are of course only furthered by the implicit support for commercial
competition contained in the Working Group’s troubling initial recommendation to
continue to allow City staff to utilize “toll haulers” to provide waste services to
Austin special events in competition with licensed private haulers - a practice that
was never authorized by the City Council in the first place and plainly conflicts with
City Code 15-6-11 through 15-6-13.

Please ask City staff, the Working Group and boards and commissions to give this
issue specific consideration and to develop a recommendation such that Council’s
ultimate vote can finally resolve to the extent possible whether, or how, the City will
stop, continue, or dramatically expand operations that compete against licensed
private haulers for commercial waste services.

Such a decision, to allow City staff to directly compete with private haulers and
operators, would obviously create a much broader context for the consideration of
changes in Council policy on competitive solicitations, the ALO, landfill utilization,
contract consolidations, diversion requirements, biosolids management, special
event services, review of draft solicitations, posting of negotiated contracts, “local
business presence” scoring, and facility authorizations.
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Request 5. Please additionally take 3 minutes to read a brief synopsis of a current
conflict between TDS and City staff that provides additional context.

It has become increasingly clear to TDS over the past 9 years that executive City
staff’s primary waste contracting objective now appears to be not to do business with
TDS, but rather to advance Austin Resource Recovery’s (ARR’s) competitive
interests and those of its preferred vendors, frequently including the nation’s largest
players like Waste Management, Republic Services, Waste Connections and Synagro.

Indeed, even when the City Council itself has been explicit and direct to the contrary,
City staff has repeatedly found remarkable ways to advance the prospects of non-
TDS vendors and facilities.

Given especially that TDS has been the City of Austin’s most relied-upon waste
partner for 30 years; that we enjoy strong, positive relations across the entire
Austin community and with our facility’s neighbors in southeast Travis County; and
that we have earned a local and national reputation for environmental stewardship
and industry innovation, our deteriorating working relationship with executive City
staff, especially since the arrival of Assistant City Manager Robert Goode in
2008, has been of the greatest concern.

From the Court-ordered reversal of executive City staff’s illegal 2010 anti-lobbying
disqualification of TDS from bidding on processing City recyclables through the
current conflict related to TDS’ servicing of the City’s Central Business District (CBD)
contract, we have been met with a near-constant barrage of challenges in our
extensive dealings with the City, even to the point of believing that executive City
staff’s true intent may be to fully eliminate TDS as a waste services provider in this
marketplace. Even during the Working Group process, City staff demonstrated a
stunning readiness to mischaracterize the environmental impact of air emissions
coming from area landfills in an apparent effort to damage the reputation of TDS
and remediate the reputations of Waste Management and Republic Services.

At the same time, TDS has continued to reliably and responsibly service the needs of
the City as per our contractual agreements, and also continued to invest in further
developing the processing and disposal services and facilities needed to help the
City and community achieve ambitious Zero Waste goals, including the key
component of delivering efficient, affordable and sustainable services that earn the
ongoing support of citizens and taxpayers.

[ remain hopeful that these ongoing conflicts and challenges can be resolved by
Council intervention and clear new policy and procedural direction resulting from
the Working Group process, such that TDS can ultimately continue to expand our
unique capabilities and grow our role in meeting Austin’s Zero Waste goals.
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Most importantly, please do not allow Council to be rushed into considering changes to decades
of City precedent and City Council policy by the supposed urgency of a few pending contractual
decisions as presented by City staff. It would be a simple matter to extend, as necessary, current
City waste contracts long enough to allow for full Council consideration of these critical long-term
policy and procedural issues. Austin deserves no less.

Please also note that you can find all meeting videos, complete meeting transcripts, and all
documents submitted during the Working Group process on the TDS website.

Thank you for your attention to these urgent requests. As always, please feel free to contact me
with any questions or concerns at 512-619-9127 (m).

Sincerely,

Bob Gregory

President & CEO

Texas Disposal Systems
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