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APPEAL 

U.S. District Court [LIVE] 
Western District of Texas (Austin) 

CIVIL DOCKET FOR CASE #: 1:06-cv-00642-LY 

Texas Disposal Systems Landfill, Inc. v. U.S. Environmental 
Protection Agency et al 
Assigned to: Judge Lee Yeakel 
Referred to: 
Demand: $0 
Lead Docket: None 
Related Cases: None 
Cases in other court: None 
Cause: 05:702 Administrative Procedure Act 

Plaintiff 

Date Filed: 8114/2006 
Jury Demand: Plaintiff 
Nature of Suit: 893 Environmental 
Matters 
Jurisdiction: Federal Question 

Texas Disposal Systems Landfill, Inc. represented by David O. Frederick 

( ( 

Lowerre, Frederick, Perales, Allmon & 
Rockwell 
707 Rio Grande St. 
Suite 200 
Austin, TX 78701 
(512)469-6000 
Fax: 512/482-9346 
Email: DOF@lf-lawfirrn.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

James B. Blackburn, Jr. 
Blackburn Carter, P.C. 
4709 Austin 
Houston, TX 77004 
(713) 524-1012 
Fax: 713-524-5165 
Email: jbblaw@blackburncarter.com 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Marisa Perales 
Lowerre Frederick Perales Allmon & 
Rockwell 
707 Rio Grande, Ste. 200 
Austin, TX 78701 
US 
(512) 469-6000 
Fax: (512) 482-9346 
Email: Marisa@lf-lawfirrn.com 
LEAD ATTORNEY 

USC,\Sl 



v. 

Defendant 

U.S. Environmental Protection Agency 

( ( 

ATTORNEY TO BE NOTICED 

Richard W. Lowerre 
Lowerre, Frederick, Perales, Allmon & 
Rockwell 
707 Rio Grande 
Suite 200 
Austin, TX 78701 
(512) 469-6000 
Fax: (512) 482-9346 
Email: rl@1f-lawfirm.com 
LEAD A TT'ORNEY 
ATTORNEY TO BE NOTICED 

represented by Angeline Purdy 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 23986 
Washington, DC 20026-3986 
US 
(202) 514-0996 
Fax: (202) 514-8865 
Email: angeline.purdy@usdoj.gov 
TERMINATED: 812812008 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Catherine M. Wannamaker 
U.S.Department of Justice Env't & Natural 
Resources Div 
601 D. Street N.W. 
Suite 8000 
Washington, DC 20007 
US 
202-514-9365 
Fax: 202-514-8865 
Email: catherine. wannamaker@usdoj.gov 
LEAD ATTORNEY 

David Gunter 
U.S. Department of Justice 
Environmental Defense Section 
P.O. Box 23986 
Washington, DC 20026-3986 
US 
(202) 514-3785 
Fax: (202) 514-8865 
Email: david.gunter2@usdoj.gov 

( 



LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Richard E. Greene, Regional 
Administrator 

represented by Angeline Purdy 
(See above for address) 
TERMINATED: 8/28/2008 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Catherine M. Wannamaker 
(See above for address) 
LEAD ATTORNEY 

David Gunter 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Steven L. Johnson, Administrator represented by Angeline Purdy 

Filing Date # 

8/1412006 
(p.R) 

1 

8/14/2006 
(p.2l) 

2 

8/14/2006 
3 

(p.22) 

8/14/2006 
(p.23) 

4 

8/14/2006 
5 

(p.24i 

811412006 6 

(See above for address) 
TERMINATED: 8/28/2008 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Catherine M. Wannamaker 
(See above for address) 
LEAD ATTORNEY 

David Gunter 
(See above for address) 
LEAD ATTORNEY 
ATTORNEY TO BE NOTICED 

Docket Text 

COMPLAINT ( Filing fe~50 recei,p{number 386889), filed by Texas Disposal 
Systems Landfill, Inc .. (td ,) (Enterei:l: 811512006) 

Summons Issued as to Richard E. Greene (tdk,) (Entered: 8115/2006) 

Summons Issued as to Steven L. Johnson (tdk,) (Entered: 8115/2006) 

Summons Issued as to the U.S. Attorney General (tdk, ) Modified on 8115/2006 
(tdk, ). (Entered: 8/15/2006) 

Summons Issued as to the U.S. Attorney (tdk, ) Modified on 8115/2006 (tdk, ). 
(Entered: 8/15/2006) 

Summons Issued as to U.S. Environmental Protection Agency (tdk, ) Modified on 

VSCA53 



(p.25 ) 8115/2006 (tdk, ). (Entered: 8115/2006) 

8/23/2006 
7 

NOTICE of Filing corporate disclosure statement by Texas Disposal Systems 
(p.26) Landfill, Inc. (mc2, ) (Entered: 8/23/2006) 

911312006 
NOTICE of Attorney Appearance by Catherine M. Wannamaker on behalf of U.S. 

(p.29) 
8 Environmental Protection Agency, Richard E. Greene, Steven L. Johnson 

(Wannamaker, Catherine) (Entered: 9/13/2006) 

9/13/2006 
SUMMONS Returned Executed by Texas Disposal Systems Landfill, Inc .. Richard 

(p.32) 
9 E. Greene served on 8/17/2006, answer due 10116/2006. (mc2,) (Entered: 

9/14/2006) 

9/13/2006 
SUMMONS Returned Executed by Texas Disposal Systems Landfill, Inc .. Steven 

(p.3.:\.) 
10 L. Johnson served on 8/2112006, answer due 10/20/2006. (mc2, ) (Entered: 

9/14/2006) 

9/13/2006 
SUMMONS Returned Executed by Texas Disposal Systems Landfill, Inc .. U.S. 

11 Environmental Protection Agency served on 8/2112006, answer due 10/20/2006. 
(p.36) (mc2, ) (Entered: 9/14/2006) 

9/13/2006 
SUMMONS Returned Executed by Texas Disposal Systems Landfill, Inc. by 

12 service upon the U.S. Attorney for the Western District ofTX on 8/16106. (mc2,) 
(p.38) (Entered: 9/1412006) 

9/13/2006 
13 

SUMMONS Returned Executed by Texas Disposal Systems Landfill, Inc. as to the 
. (pAO) U.S. Attorney General on 8/21106. (mc2, ) (Entered: 9114/2006) 

Joint MOTION to Stay Proceedings by U.S. Environmental Protection Agency, 

912212006 
RichardE. Greene, Steven L. Johnson, Texas Disposal Systems Landfill, Inc. 

14 (Attachments: # (l) Proposed Order Proposed Order Granting Joint Motion to Stay 
(pA2) All Proceedings)(Wannamaker, Catherine) Modified on 912212006 to add 

additional filer (tr, ). (Entered: 9122/2006) 

( (n8/2006 15 
ORDER granting [14] Motion to Stay Signed by Judge Lee Yeakel. (mc2,) 

(pA8) (Entered: 9/2812006) 
( 

121112006 16 
STATUS REPORT Joint Status Report by Texas Disposal Systems Landfill, Inc .. 

(p.50) (Lowerre, Richard) (Entered: 12/112006) 

1211312006 
17 

. ORDER STAYING CASE until 2112107 ... Signed by Judge Lee Yeakel. (mc2, ) 

(p.56) (Entered: 12/13/2006) 

211212007 
18 

STATUS REPORT Second Joint by Texas Disposal Systems Landfill, Inc .. 

(p.S7) (Lowerre, Richard) (Entered: 211212007) 

2/12/2007 
19 

Joint MOTION to Stay by Texas Disposal Systems Landfill, Inc .. (Attachments: # 

(p.62) (1) Proposed Order)(Lowen-e, Richard) (Entered: 2112/2007) 

20 

L.'SCA5·j 



2/2112007 ORDER granting [19] Motion to Continue Stay. Signed by Judge Lee Yeakel. 
(p.70) (mc2, ) (Entered: 2/2112007) 

3/1412007 
21 

STATUS REPORT (loint) by U.S. Environmental Protection Agency, Richard E. 
(p.72) Greene, Steven L. Johnson. (Wannamaker, Catherine) (Entered: 311412007) 

611312007 
22 

STATUS REPORT 4th loint Status Report by Texas Disposal Systems Landfill, 
(p.7Tl Inc .. (Lowerre, Richard) (Entered: 6/1312007) 

111112007 
23 

STATUS REPORT Fifth loint by Texas Disposal Systems Landfill, Inc .. (Lowerre, 
(p.82) Richard) (Entered: 11/112007) 

12110/2007 
STATUS REPORT 6th Status Report by Texas Disposal Systems Landfill, Inc., 

(p.SS) 
24 U.S. Environmental Protection Agency, Richard E. Greene, Steven L. Johnson. 

(Lowerre, Richard) (Entered: 1211 0/2007) 

12111/2007 
25 

Letter/Correspondence addressed to Angeline Purdy re bar status. (mc2, ) (Entered: 

(p.9-1-) 1211212007) 

11212008 
26 Notice of Substitution of Counsel: (Purdy, Angeline) (Entered: 112/2008) 

(p.95) 

4/25/2008 
STATUS REPORT Seventh Status Report by Texas Disposal Systems Landfill, 

27 Inc. and all defendants. (Lowerre, Richard) Modified on 412512008 to add filers 
(p.98) (mc2, ). (Entered: 4/2512008) 

4/25/2008 
Unopposed MOTION to Lift Stay of Proceedings by Texas Disposal Systems 

28 Landfill, Inc .. (Attachments: # (1) Proposed Order Order Lifting Stay of 
(p.LOS) Proceedings)(Lowerre, Richard) (Entered: 4/25/2008) 

4/25/2008 
29 

DEFICIENCY NOTICE: re [28] Unopposed MOTION to Lift Stay of Proceedings 

(1'.112) (mc2, ) (Entered: 4125/2008) 

CERTIFICATE OF SERVIC~ Texa~posal Systems Landfill, Inc. Corrected 

4125/2008 
30 

Certificate of Service to Plain iff Texas i isposal Systems Landfill, Inc.'s 

(p.ll3) Unopposed Motion to Lift Stay of Proceedings (Lowerre, Richard) (Entered: 

4125/2008) 

4129/2008 
ORDER GRANTING [28] Motion to Lift Stay of Proceedings ... Joint proposed 

31 scheduling order due onlbefore 5/29/08 ... Signed by Judge Lee Yeakel. (jg3,) 
(p.1l4) (Entered: 4/29/2008) 

4/29/2008 
Case No Longer Stayed, Set Deadlines: ( Scheduling Recommendations/Proposed 
Scheduling Order due by 5129/2008.) (jg3, ) (Entered: 4/29/2008) 

5/9/2008 
32 

MOTION to Appear Pro Hac Vice by Marisa Perales on behalf of Texas Disposal 

(p.l16) Systems Landfill, Inc .. (mc2, ) (Entered: 5112/2008) 

5/12/2008 
Pro Hac Vice Fee Paid by Marisa Perales; fee $ 25, receipt number 427655. (mc2, ) 

(Entered: 5/13/2008) 

USCA55 



5/13/2008 
33 ORDER GRANTING [32] Motion to Appear Pro Hac Vice as to Marisa Perales. 

(p.I ~ I) Signed by Judge Lee Yeakel. (mc2, ) (Entered: 5/13/2008) 

Scheduling Recommendations Joint Proposed Procedural Schedule by Texas 
5/29/2008 

34 
Disposal Systems Landfill, Inc., U.S. Environmental Protection Agency, Richard 

(p.I22) Greeene, Stephen Johnson. (Lowerre, Richard) Modified on 5/30/2008 to add filers 
(mc2, ). (Entered: 5/29/2008) 

Minute Entry for proceedings held before Judge Lee Yeakel: Telephone 
6/3/2008 

35 
Conference held in chambers (to discuss joint proposed procedural schedule) on 

(p.125) 6/3/2008 (Minute entry documents are not available electronically.). (Court 
Reporter Julie Godwin.)(mc2, ) (Entered: 6/312008) 

6/3/2008 
36 

SCHEDULING ORDER: Amended Pleadings due by 6/30/2008, etc .. Signed by 
(p.I27) Judge Lee Yeakel. (mc2,) (Entered: 6/4/2008) 

* MOTION for Leave to File Amended Complaint by Texas Disposal Systems 

6/30/2008 
Landfill, Inc .. (Attachments: # (1) Exhibit Amended Complaint, # (2) Exhibit A to 

(p.129) 
37 Amended Complaint, # (3) Exhibit B to Amended Complaint, # (4) Exhibit C to 

Amended Complaint,# (5) Exhibit D to Amended Complaint, # (6) Proposed 
Order)(Perales, Marisa) (Entered: 6/30/2008) 

7/2/2008 
38 

ORDER GRANTING [37] Motion for Leave to File amended complaint. Signed by 

(p.I72) Judge Lee Yeakel. (mc2, ) (Entered: 7/3/2008) 

8/15/2008 
NOTICE of Filing of the Certified Index to the Administrative Record by U.S. 

39 Environmental Protection Agency (Attachments: # (1) Certified Index to the 
(p.17}) Administrative Record)(Purdy, Angeline) (Entered: 8/15/2008) 

8/15/2008 
40 Notice of Substitution of Counsel: (Purdy, Angeline) (Entered: 811512008) 

(p.JlB) 

( 
8/15/2008 

41 
MOTION to Dismissfor Lack of Jurisdiction by U.S. Environmental Protection 

(p.l-'l Agency. (Purdy, Angeline) (Entered: 8/1512008) 

) Notice of Correction: re [40] Notice of Substitution of Counsel. David Gunter has 
( 

8/15/2008 
now been added to this civil case. However, it will be necessary for a motion to 
substitute to be submitted in order to remove the outgoing counsel of record. (mc2,) 
(Entered: 8/15/2008) 

8/2212008 
*Unopposed MOTION for Extension of Time to File Response/Reply to EPA IS 

42 Motion to Dismiss by Texas Disposal Systems Landfill, Inc .. (Attachments: # (1) 
(p.209) Proposed Order)(Perales, Marisa) (Entered: 8122/2008) 

8/2512008 
43 

DEFICIENCY NOTICE: re [42] *Unopposed MOTION for Extension of Time to 

(p.2IS) File Response/Reply to EPA IS Motion to Dismiss (mc2, ) (Entered: 8/25/2008) 

8/2512008 
CERTIFICATE OF SERVICE by Texas Disposal Systems Landfill, Inc. Corrected 

44 Certificate of Service [42] *Unopposed MOTION for Extension of Time to File 
(p.2 J 6) Response/Reply to EPA IS Motion to Dismiss (Perales, Marisa) (Entered: 8125/2008) 

l'se \5 () 



8/26/2008 
45 ORDER GRANTING [42] Motion for Extension of Time to File ResponselReply 

11'.2 i~) to motion to dismiss. Signed by Judge Lee Yeakel. (mc2,) (Entered: 8/27/2008) 

8/27/2008 
* MOTION to Substitute Attorney by U.S. Environmental Protection Agency, 

(p.220) 
46 Richard Greene and Steven Johnson. (Gunter, David) Modified on 8127/2008 to 

add filers (mc2, ). (Entered: 812712008) 

8/2812008 
47 

ORDER GRANTING [46] Motion to Substitute Attorney, David Gunter in place of 
(p.224) Angeline Purdy. Signed by Judge Lee Yeakel. (mc2, ) (Entered: 812S/200S) 

9/23/200S 
Response in Opposition to Motion, filed by Texas Disposal Systems Landfill, Inc., 

(p.n.')) 
48 re [41] MOTION to Dismissfor Lack of Jurisdiction filed by Defendant U.S. 

Environmental Protection Agency (Perales, Marisa) (Entered: 9/231200S) 

9/2412008 
49 

DEFICIENCY NOTICE: re [4S] Response in Opposition to Motion (mc2,) 
(p.2J~) (Entered: 9/24/200S) 

912412008 
A TT ACHMENT Corrected Proposed Order to [4S] Response in Opposition to 

(p.2.19) 
50 Motion by Texas Disposal Systems Landfill, Inc .. (Perales, Marisa) (Entered: 

9124/200S) 

10/10/2008 
REPLY to Response to Motion, filed by U.S. Environmental Protection Agency, re 

51 [41] MOTION to Dismissfor Lack of Jurisdiction filed by Defendant U.S. 
(p.240) Environmental Protection Agency (Gunter, David) (Entered: 10110/200S) 

10/10/200S 
52 

DEFICIENCY NOTICE: re [51] Reply to Response to Motion (mc2,) (Entered: 

(p.251) 1 011 0/200S) 

REPLY to Response to Motion, filed by U.S. Environmental Protection Agency, re 

10110/2008 
53 

[41] MOTION to Dismissfor Lack of Jurisdiction filed by Defendant U.S. 

(p.252) Environmental Protection Agency (Corrected version) (Gunter, David) (Entered: 
10/10/200S) 

1I2S/2009 
MEMORANDUM OPINION AN~DE~tions tcnninated: granting [41 J 

54 MOTION to Dismissfor Lack of urisdictio filed by U.S. Environmental 
(p.259) Protection Agency .. Signed by Ju ge Lee Yakel. (mc2, ) (Entered: 1/2S12009) 

1/2S12009 
55 

JUDGMENT. Signed by Judge Lee Yeakel. (mc2,) (Entered: 112S12009) 
(p.26..\.) 

NOTICE OF APPEAL by Texas Disposal Systems Landfill, Inc. Filing fee $ 455, 
receipt number 100001745. Per 5th Circuit rules, the appellant has 10 days, from 

3/30/2009 
56 

the filing of the Notice of Appeal, to order the transcript. To order a transcript, the 

(p.266) appellant should fill out Form DKT-13 (Transcript Order) and follow the 
instructions set out on the form. This form is available in the Clerk's Office or by 
clicking the hyperlink above. (klw, ) (Entered: 3/3012009) 

412012009 
USCA Appeal Info Sheet received. USCA Case Number 09-50274 for [56] Notice 

57 of Appeal" filed by Texas Disposal Systems Landfill, Inc .. (mh, ) (Entered: 
(p.269) 412112009) 

LlSCA57 
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IN THE UNITED STATES DISTRICT COURT 20U9 MAR 30 PH 3: 5/ 
FOR THE 'WESTERN DISTRICT OFTEXASw~;t;!;,;.; !:,: ;,:' '" l:G[j:;~ 

AUSTIN DIVISION It .. , 'Jj"'~;') C'': Ht-AS 
BY ~ --- ".';:~-'--'--" 

TEXAS DISPOSAL SYSTEMS § . , 
LANDFILL, INC., § 

Plaintiff, § 
§ 

v. § CAUSE NO. A06CA642LY 

U.S. ENVIRONMENTAL PROTECTION 
AGENCY; RICHARD E. GREENE, ' 
REGIONAL ADMINISTRATOR; AND 
STEPHEN L. JOHNSON, 
ADMINISTRATOR, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 
§ 

PLAINTIFFS' NOTICE OF APPEAL 

Plaintiff Texas Disposal Systems Landfill, Inc., ("Plaintiff' or "TDSL"), in the 

above-referenced case, gives notice that TDSL hereby appeals to the United States Court 

of Appeals for the Fifth Circuit from an Order granting EPA's Motion to Dismiss for 

Lack of Jurisdiction, dated January 28, 2009, and from a 'Final Judgment, dismissing 

Plain~TDSL'S claims for lack of subject-matter jurisdiction, dated January 28,2009. 

DA-kD: March 30,2009 ( 

Respectfully S~bmitte<0 (/ 

by: ~_fft_~ __ _ 
Marisa Perales, admitted pro hac vice 
State Bar No. 24002750 

LOWERRE, FREDERICK, PERALES, 
ALLMON & ROCKWELL 

707 Rio Grande, Suite 200 
Austin, Texas 78701 
(512) 469-6000 
(512) 482-9346 (facsimile) 



( 

2 

BLACKBURN CARTER, P.c. 
4709 Austin St. 
HOllston, Texas 77004 
(713) 524-10 12 
(713) 524-5165 (facsimile) 

James B. Blackburn, Jr. 
Texas Bar No. 02388500 

( 

-------



CERTIFICATE OF SERVICE 

The undersigned hereby certifies that on March 30, 2009, the foregoing was 

served via U.S. Mail to the party indicated below. 

David Gunter 
Environmental Defense Section 
U.S. Department of Justice 
P.O. Box 23986 
Washington, D.C. 20026-3986 
Telephone: (202) 514-9365 
Facsimile: (202) 514-8865 

( 

3 

Marisa Perales 

( 
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i§@ dp 

FILED 
IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERN DISTRICT OF TEXAS 

AUSTIN DIVISION 
2009 JAN 28 PM I: 19 

TEXAS DISPOSAL SYSTEMS 
LANDFILL, INC., 

PLAINTIFF, 

v. 

U.S. ENVIRONMENTAL 
PROTECTION AGENCY; RICHARD 
E. GREENE, REGIONAL 
ADMINISTRATOR; AND STEPHEN 
L. JOHNSON, ADMINISTRATOR, 

DEFENDANTS. 

§ 
§ 
§ 
§ 
§ CAUSE NO. A-06~CA-642-L Y 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

) 

FINAL JUDGMENT 

Before the Court is the above-entitled cause. On this same date, the Court granting Defendant 

U.S. Environmental Protection Agency's motion to dismiss for lack of subject-matter jurisdiction. 

Accordingly, the Court renders the following Final Judgment pursuant to Federal Rule of Civil 

Procedure 58. . (' 

IT IS HEREBY ORDERED the EPA's Motion to Dismiss for Lack of Jurisdiction filed 

August 15,2008 (Doc. #41) is GRANTED. 

IT IS FURTHER ORDERED that all of Plain tiffT ex as Disposal Systems Landfill's claims 

against Defendants U.S. Environmental Protection Agency, Richard E. Greene, and Stephen 1. 

Johnson are DISMISSED WITHOUT PREJUDICE for lack of subject-matter jurisdiction 

IT IS FURTHER ORDERED that all relief not expressly granted is hereby DENIED. 

rSC\52h·i 



) 

IT IS FINALLY ORDERED that the case hereby CLOSED. 

SIGNED this ,lfA day of January, 2009. 

( 

2 

) 
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~\i EO 
IN THE UNITED STATES DISTRlCT COURT' '"' 
FOR THE WESTERN DISTRlCT OF T~6fJAN 28 p~ \: \ 9 

AUSTIN DIVISION CL£f.i<, ',l", ·~:':::~;(br~~n.~ 
w£S'j ~Rr. .'\., I "y/' 

TEXAs DISPOSAL SYSTEMS § _-------
LANDFILL, INC., § 8'/_~--;:_'ff'\lf" 

V. 

§ 
PLAINTIFF, § 

§ 
§ CAUSE NO. A~06-CA-642-L Y 
§ 

U.s. ENVIRONMENTAL PROTECTION 
AGENCY; RICHARD E. GREENE, 
REGIONAL ADMINISTRATOR; AND 
STEPHEN 1. JOHNSON, 
ADMINISTRATOR, 

§ 
§ 
§ 
§ 
§ 
§ 

DEFENDANTS. §. 
§ 

MEMORANDUM OPINION AND ORDER 

Before the Court are the EPA's Motion to Dismiss for Lack of Jurisdiction filed August 15, 

2008 (Doc. #41); Plaintiffs Response to EPA's motion to Dismiss for Lack of Jurisdiction filed 

September 23,2008 (Doc. #48); and Corrected Reply in Support of EPA's Motion to Dismiss for 

Lack of Jurisdiction filed October 10, 2008 (Doc. #53), Having considered the motion, response, 

reply, along with the applicable law in this cause, the co~oncludes that th(motion should be 

granted and Plaintiff s claims dismissed without prejudice for the reasons to follow. 

BACKGROUND 

On November 14,2005, Plaintiff Texas Disposal Systems Landfill, Inc. ("TDSL") submitted 

a "Petition of Texas Disposal Systems Landfill, Inc. to U.S. Environmental Protection Agency for 

Withdrawal of Approval of the Hazardous Waste Program of the State of Texas" to the 

Administrator and Region 6 Regional Administrator of Defendant U.S. Environmental Protection 



------------------------------- -------- ------ ---

Agency (the "EPA"). TDSL alleged that Texas's Hazardous Waste Program was not in compliance 

with federal requirements imposed by the Solid Waste Disposal Act. See 42 U.S.C. § 6901, et seq. 

(2003 & Supp. 2008). On May 16,2006, the EPA issued a "Determination as to Whether Cause 

Exists to Withdraw the Texas RCRA [Resource Conservation and Recovery Act] Program" 

("Determination"). In its Determination, the EPA concluded that no cause existed to commence 

proceedings to withdraw approval of Texas Hazardous Waste Program and denied TDSL's petition. 

On August 14, 2006, the TDSL filed its Original Complaint challenging the EPA's 

Determination pursuant to the Administrative Procedure Act ("APA"), 5 U.S.C.§§ 701-706 (200 7). 

On September 22, 2006, the parties filed a Joint Motion to Stay Proceedings, which the Court 

granted. Because the TDSL also filed petitions for review in the o.c. Circuit and Fifth Circuit 

Courts of Appeals, the parties sought and the Court granted an additional motion to continue stay. 

Both petitions for review were subsequently dismissed following the EPA's filing of motions 

to dismiss challenging the Courts' jurisdiction, after which this Court lifted the stay in this cause. 

Following the Court's order lifting the stay, Defendant EPA filed the instant motion to dismiss for 

lack of jurisdiction. 

ANALYSIS 

( Standard of Re~ 
In its motion, the EPA seeks dismissal of the TDSL's claims for lack of subject-matter 

jurisdiction. See FED. R. CIV. P.12(b)(1). In ruling on such a motion, the Court may rely on: "1) the 

complaint alone; 2) the complaint supplemented by undisputed facts; or 3) the complaint 

supplemented by undisputed facts and the court's resol~tion of disputed facts." MCG, Inc. v. Great 

W. Energy Corp., 896 F .2d 170, 176 (5th Cir. 1990) (citing Williamson v. Tucker, 645 F.2d 404,413 

2 

( 



(5th Cir. 1981 )). Once jurisdiction is challenged, the burden rests upon the party seeking to invoke 

the Comt's jurisdiction to prove that jurisdiction is proper. Boudreau v, United States, 53 FJd 81, 

82 (5th Cir. 1995). "It is incumbent on all federal comts to dismiss an action whenever it appears 

that subject matter jurisdiction is lacking." Stockman v, Federal Election Comm 'n, 138 FJd 144, 

151 (5th Cir. 1998) (internal quotations omitted). 

Jurisdiction and Judicial Review under 28 U.S.c. § 1331 

Federal courts are empowered to hear "all civil actions arising under the Constitution, laws, 

or treaties of the United States". 28 U.S.C. § 1331 (2006). However, federal courts "possess only 

that power authorized by Constitution and statute. . . . It is to be presumed that a cause lies outside 

this limited jurisdiction, ... and the burden of establishing the contrary rests upon the party asserting 

jurisdiction." Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375, 377 (1994) (internal 

citations omitted). Federal-court jurisdiction may not be expanded by judicial interpretation or 

decree. See id. (citing American Fire & Cas. Co. v. Finn, 341 U.S. 6, 17-18 (1951». 

EPA asserts that TDSL's claims should be dismissed because the APA does not permit 

review of the EPA's Determination as the decision to institute proceedings to withdraw the Texas 

RCRA Program is an "action [that] is committed to agency discretion by law." 5 U,S.C. § 70 1 (a)(2). 

In response, TDSL concedes that an agency's refusal ~sue an enforc~t action is 

unreviewable in the absence of contrary congressional intent, see Heckler v, Chaney, 470 U.S, 821, 

838 (1985), but argues that the EPA's analysis of the applicable law contained in the Determination 

can be reviewed against the express language ofRCRA and the EPA's own rules thereby constituting 

an "act to enforce" that "provides a focus for judicial review, inasmuch as the agency must have 

exercised its power in some manner." Id. at 832. EPA notes in its reply that the majority of U.S. 
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Supreme Court has expressly rejected this principle of reviewability based upon the reasoning 

contained in an unreviewable agency decision. See Interstate Commerce Comm 'n v. Brotherhood 

of Locomotive Eng'rs,482 U.S. 270, 283 (1987). The Court agrees. 

The APA "codifies the nature and attributes of judicial review, including the traditional 

principle of its unavailability 'to the extent that ... agency action is committed to agency discretion 

by law.'" Id at 282 (quoting 5 U.S.C. § 701(a)(2)). The Supreme Court has applied this limitation 

to the general grant of jurisdiction contained in Section 1331 of Title 28 of the United States Code 

(see Interstate Commerce Comm 'n., 482 U.S. at 282; Heckler, 470 U.S. at 838), finding that an 

agency decision notto enforce, reopen, or otherwise act "has traditionally been' committed to agency 

discretion,' and ... that the Congress enacting the APA did not intend to alter that tradition." 

Heckler, 470 U.S. at 832;see also Interstate Commerce Comm 'n, 482 U.S. at 282. The Court finds 

that a similar tradition of nonreviewability exists with regard to the EPA's Determination not to 

withdraw the Texas RCRA Program that section 701(a)(2) of the APA was meant to preserve. 

Whether or not EPA includes a "reviewable" reason for its otherwise unreviewable action in the 

Determination does not render the action as a whole reviewable. Interstate Commerce Comm 'n, 482 

u.s. at 283. Because the EPA's Determination is unreviewable, the Court lacks subject-matter 

. 'Sdiction over TD(, claims. 1 

1 The EPA also raises the issue of standing in its motion to dismiss. Because the Court finds 
subject-matter jurisdiction lacking due to the unreviewability of the EPA's Determination under the 
APA, the Court declines to address whether TDSL has standing to challenge the EPA's 
Determination. 
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CONCLUSION 

IT IS THEREFORE ORDERED that the EPA's Motion to Dismiss for Lack of Jurisdiction 

filed August 15, 2008 (Doc. #41) is GRANTED. All of Plaintiff Texas Disposal Systems Landfill's 

claims against Defendants U.S. Environmental Protection Agency, Richard E. Greene, and Stephen 

L. Johnson are DISMISSED WITHOUT PREJUDICE for lack of subject-matter jurisdiction. 

SIGNED this 21+/, day of January, 2009. 

( ( 
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RECORD EXCERPT NO.5 



IN THE UNITED STATES DISTRICT COURT 
FOR THE WESTERl~ DISTRICT OF TEXAS 

AUSTIN DIVISION 

TEXAS DISPOSAL SYSTEMS 
LANDFILL, INC., 

Plaintiff, 

§ 
§ 
§ 
§ 

Filed 
6/30/2008 

Entered by Clerk 
6/30/2008 

v, § CAUSE NO. A06CA642LY 
§ 

U.S. ENVIRONMENTAL PROTECTION 
AGENCY; RICHARD E. GREENE, 
REGIONAL ADMINISTRATOR;: AND 
STEPHEN L. JOHNSON, 
ADMINISTRA TOR, 

Defendants. 

§ 
§ 
§ 
§ 
§ 
§ 

PLAINTIFF'S ORIGINAL COMPLAINT 

COMES NOW, Texas Disposal Systems Landfill, Inc. ("TDSL"), complaining of 

an action of the U.S. Environmental Protection Agency ("EPA"); Richard E. Greene, 

Regional Administrator for Region VI of EPA; and Stephen L. Johnson, Administrator of 

EPA, jointly referred to as Defendants, and in support thereof, would respectfully show 

the following: 

I. INTRODUCTION (D SUM(ARY OF THE CASE 

1. TDSL brings this suit against the Defendants based on their decision to 

deny the petition filed by Plaintiff TDSL on November 14, 2005. By its petition, TDSL 

sought initiation of EPA's process for withdrawal of its approval of the hazardous waste 

program of the State of Texas. EPA's Decision denying the Petition is referenced as EPA 

Docket No. TX/RCRA-06-2006-001, and hereinafter referred to as the "Determination." 



2. TDSL is the owner and operator of a municipal solid waste landfill in 

Travis County, Texas, to which certain hazardous waste was delivered improperly and 

illegally. The generators of the waste, Penske Truck Leasing L.P., Penske Logistics, Inc., 

and/or Zenith Electronics Corporation falsely represented that the waste was non-

hazardous when they delivered the waste to the landfill. 

3. This improper delivery of hazardous waste resulted in decisions by the 

Texas Commission of Environmental Quality ("TCEQ"), the agency of the State of Te, 

responsible for the implementation of the Texas hazardous waste program, that revealed 

that TCEQ's interpretation of Texas laws and rules conflicted with and were less 

stringent than the federal hazardous waste program. 

4. TDSL filed its petition for withdrawal of approval of the hazardous waste 

program in Texas to alert EPA ofTCEQ's erroneous interpretations of applicable law and 

to request EPA action, by either (l) requiring Texas to apply its hazardous waste program 

in compliance with federal law, or (2) withdrawing Texas' responsibilities to manage the 

federal hazardous waste management program and returning the program to EPA. 

( 5. Claiming to have undertaken an informal investigation, EPA determined 

that no cause existed to commence withdrawal proceedings and denied TDSL's petition 

in a response dated May 16, 2006. See 40 C.F.R. § 271.23(b)(l) (requiring EPA 

Administrator to respond to any petition to commence withdrawal proceedings). In 

reaching its determination, EPA made several factual and legal errors. Moreover, rather 

than accept as true the facts set out in TDSL' s petition, EPA reached and relied upon 

factual conclusions in its response that had no basis in the evidence presented to EPA. In 
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fact, EPA failed to develop a full and correct administrative record for its factual 

determinations. 

6. EPA also based its decision on a new interpretation of its own rules. EPA 

applied its rules in a fashion that is in direct conflict with the language of the rules, with 

EPA's explanation of its rules in its preamble to the adoption of some of these rules, and 

with past EPA practices. 

) II. JURISDICTION 

7. This action arises under the Administrative Procedure Act ("AP A"), 5 

US.c. §§ 701-706. This Court has jurisdiction over this case pursuant to 28 US.C. § 

1331 (federal question jurisdiction). 

8. This is also an action for a declaratory judgment pursuant to 28 US.C. § 

2201, for the purpose of determining a question of actual controversy between the parties. 

III. VENUE 

9. Venue is proper pursuant to 28 US.C.§ 1391(e)(3) because TDSL's place 

of business is in the Western District of Texas, and the Defendant is the United States 

Environmental Protection Agency, an agency· o0te United States government. 

Additionally, the action leading to the complaint to the US. Environmental Protection 

Agency occurred in the Western District of Texas, and the decision by the Texas 

Commission on Environmental Quality that is complained of in TDSL's petition to the 

U.S. Environmental Protection Agency occurred in the Western District of Texas. 
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IV. PARTIES 

10. Plaintiff Texas Disposal Systems Landfill, Inc. is the owner and operator of 

a municipal solid waste landfill in Travis County, Texas. 

11. The illegal delivery of hazardous waste to this landfill initiated the 

underlying dispute. 

12. The decision of Defendants that is on appeal in this case is Defendants' 

denial of Plaintiff TDSL' s petition and their arbitrary and capricious interpretati7nd 

application of agency rules in their May 16, 2006 Response to TDSL' s Petition. 

13. If not reversed, Defendants' decision on the petition will result in direct and 

immediate harm to TDSL, including risks of future illegal disposal of hazardous waste at 

its landfill, and risks of being subject to sanctions or liability under other federal laws, 

including the Federal Superfund law. 

14. Defendant U.S. Environmental Protection Agency is the federal agency 

responsible for the implementation of RCRA, including decisions to authorize any state 

to take over from EPA the management, implementation, and enforcement of RCRA if 

Cstate hazardous waste program qualifies for such authorization. 

15. EPA has adopted the rules at issue in this case, rules intended to implement 

RCRA. 

16. Defendant U.S. Environmental Protection Agency can be served by 

delivering a copy of this Amended Complaint to the Administrator Mr. Stephen L. 

Johnson, EPA Headquarters, Ariel Rios Building, Mail Code 1I01A, 1200 Pennsylvania 

Avenue, N.W., Washington, D.C. 20460. 
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17. Defendant Richard E. Greene is the Regional Administrator, for Region VI 

of EP A, and signed the decision on appeal here. 

18. Defendant Richard E. Greene is sued in his official capacity as the Regional 

Administrator for Region VI of the U.S. Environmental Protection Agency and can be 

served at Mail Code 6RA, 1445 Ross Avenue, Suite 1200, Dallas, Texas 75202-2733. 

19. Defendant Stephen L. Johnson is the Administrator of EPA and is charged 

with the decisions on the ,roval or withdrawal of approval of state RCRA programs 

under RCRA. 

20. Defendant Stephen L. Johnson is sued in his official capacity as the 

Administrator of the U.S. Environmental Protection Agency and can be served at the 

EPA Headquarters, Ariel Rios Building, Mail Code 1l01A, 1200 Pennsylvania Avenue, 

N.W., Washington, D.C. 20460. 

VI. FACTS 

21. On November 14,2005, TDSL filed its Petition with EPA requesting that 

EPA take action either to (1) bring the hazardous waste program that is administered by 

Texas into compliance with federal law or (2) withdraw ~s' responsibilities to manage 

the federal hazardous waste management program in Texas, and, thereby return the 

management responsibilities of the program to EPA. 

22. The Petition is the result of a long history of efforts by TDSL to resolve 

issues resulting from the illegal delivery of hazardous waste to its landfill and to have the 

hazardous waste legally disposed in a permitted facility. 
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23. On October 9, 1997, a highway accident just south of Austin, Texas, 

resulted in the generation of a large quantity of a toxic characteristic hazardous waste due 

to lead. 

24. The hazardous waste was comprised of broken Cathode Ray Tubes 

("CRTs"), which were first improperly classified by the generator of the waste as non-

hazardous wastes. 

25. As a result, the wastes were sent to TDSL's nearby municipal s, waste 

landfill in Travis County, Texas. 

26. Several hours later, the generators notified TDSL that the waste was a 

hazardous waste due to its toxic nature. 

27. TDSL then rejected the hazardous CRT waste and demanded the generators 

remove all of the commingled hazardous waste (the hazardous waste and the municipal 

solid waste with which the hazardous waste was commingled) from the landfill. 

28. When the generators refused,' TDSL isolated the commingled hazardous 

waste for proper management in accordance with its municipal solid waste landfill 

per~ which was issued by TCEQ. The 6,000 to 10,000 pounds of toxic characteristic 

hazardous waste was stored in shipping containers at the landfill, pending resolution of 

the proper manner of disposal of the waste. 

29. The commingled hazardous waste included several hundred Cathode Ray 

Tubes. 
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30. Initially, TCEQ refused to require the generators of the hazardous waste to 

remove or manage that waste with proper hazardous waste manifests or other steps that 

are consistent with federal law. 

31. TCEQ's Executive Director at that time admitted that he interprets Texas 

law to allow the generators to manage the entire quantity of the commingled waste as one 

nonhazardous waste. 

32. This inte,tation conflicts with the clear language of EPA's rules under 

RCRA and EPA's long-time application of those rules. In its Petition TDSL explained: 

TCEQ has interpreted its rules to allow wastes classified as hazardous due to their 
toxic characteristics to be subsequently diluted or mixed and then reclassified as 
non-hazardous wastes. Such wastes could then be transported without a valid 
hazardous waste manifest and disposed of at facilities that are not authorized to 
manage hazardous wastes. 

33. Because TCEQ's reading of its rules conflicted with EPA's rules, Plaintiff 

filed its Petition with EPA for withdrawal of the federal approval of Texas' hazardous 

waste program. 

34. EP A denied the Petition in its Determination, issued on May 16, 2006. 

This Determination included several incorrect assump{ns of fact and incorrect 

statements of law. See Exhibit A. 

35. Subsequently, at a public meeting on July 25, 2007, the TCEQ 

Commissioners again considered the issues related to the commingled hazardous waste 

that was stored at TDSL's landfill and how it should be properly treated and/or disposed. 

36. By Order dated July 30, 2007, the TCEQ Commissioners ordered Penske 

Truck Leasing Co., L.P. ("Penske") to remove all of the commingled hazardous waste 
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stored at TDSL' s landfill, using an unconditional, standard, unaltered hazardous waste 

manifest that designates Penske as the generator of the commingled hazardous CRT 

waste and identifies the 1997 accident scene as the point of generation. 

37. The Order required Penske to dispose of all the hazardous waste in the 

containers in one of two ways: (1) by transporting the entire contents of the storage 

containers to a landfill that is authorized to receive and dispose of hazardous waste, 

according to the RCRA Land Disposal Restrictions; or (2) by negative sort ,aration of 

all the nonhazardous municipal solid waste from. the CRT component debris and 

contaminated soil in the storage containers, followed by disposal of the remaining CRT 

debris and contaminated soil and any municipal solid waste unsegregated from the mix in 

a landfill that is authorized to receive and dispose of hazardous waste. 

38. The Order became final and unappealable by an Agreed Final Judgment 

dated November 20,2007. 

39. Penske complied with the Order and removed all of the waste by December 

12,2007, to an authorized hazardous waste disposal facility in Robstown, Texas. , 
Subsequently, TDSL, Penske, Texas Campaign for the Environment, and 

TCEQ Chairman H.S. Buddy Garcia (in his official capacity as an individual 

commissioner) submitted written requests to EPA that EPA Region 6 withdraw, revise, or 

supplement its May 16, 2006 Determination. See, e.g, Exhibit B. 

41. TCEQ Commissioner Soward sent his own letter to EPA, encouraging the 

Agency not to withdraw, revise, or supplement its Determination. See Exhibit C. 
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EP A responded by written letter to each of these requests by refusing to withdraw, revise, 

or supplement its Determination, and instead affirmed that "EPA stands behind the sound 

legal analysis contained therein which culminated from months of analysis and 

coordination with EPA national headquarters." See, e.g., Exhibit D. 

VII. CAUSES OF ACTION 

CAUSE OF ACTION #1: EPA'S DECISION IS ARBITRARY AND CAPRICIOUS, 
WITHOUT OBSERVANCE OF PROCEDURE REQUIRED BY LAW, 
UNSUPPORTED BY} SUBSTANTIAL EVIDENCE, AND UNWARRANTED BY 
THE FACTS. ,/ 

42. EPA's decision is basedon incorrect factual assumptions. 

43. In its decision, EPA states: "EPA does not believe it is appropriate to act as 

the finder of fact" and that it is not necessary to determine the veracity of all of the 

factual allegations in the petition. 

44. . In its decision, however, EPA did not accept the facts presented In 

Plaintiff s Petition as true. 

45. EPA claims to have undertaken an informal investigation. EPA, however, 

either accepted or assumed an incorrect set of facts that wrot supported by any 

evidence before EPA to reach its conclusions. 

46. For example, EPA's decision includes a statement of fact that the mixture 

of solid waste and broken CRTs were removed from the landfill, sorted, and the visible 

CRTs were taken to another facility, while the remaining waste was containerized at the 

TDSL facility: "This mixture of solid waste and CRTs was subsequently removed from 
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the landfill, sorted for visible CRT parts which were taken to another facility, and the 

remaining removed waste (,exhumed waste') was containerized at TDSL." 

4 7. This is not an accurate statement of fact, and there was nothing presented to 

EPA to support such an assumption. 

48. At the time of the filing of TDSL's petition to withdraw RCRA program 

approval, there was no sorting of visible CRT parts in the commingled hazardous waste 

stored at Plaintiff s landfill. ) 
49. Large and clearly visible CRT parts, which are hazardous waste, had been 

stored in the containers at TDSL' s landfill. 

50. There is no evidence in the record before EPA that all the visible or 

otherwise large or removable hazardous D008 wastes were removed at the time EPA 

reached its Determination. 

51. That fact was clearly not accurate, and EPA erred in relying on this 

erroneous fact. 

52. This assumption that there had been a sorting of the large pieces of 

hazardous~ste is highlighted again when EPA assumes that the "exhumed waste" 

mixture was an "amalgamated mixture." 

53. There was nothing in the record to support such a statement of the 

condition of the waste. 

54. The D008 waste materials were distinguishable, not amalgamated. 

55. There was never any effort to homogenize the waste for any purpose. 
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56. Thus, it appears that EPA assumed that the CRT hazardous waste materials 

no longer existed as waste that can be sorted and removed from the commingled waste. 

57. EPA had no basis for this assumption or statement of fact. 

58. EP A then based its legal analysis on its erroneous assumptions or 

statements of facts. 

59. There was no evidence that the toxic CRT wastes in the mixture "no longer 

exhibit" the toxic/racteristics that make them hazardous. 

60. Indeed, that is the crux of the problem: Toxic CRT waste undisputedly 

remained in the commingled waste stored in the containers on Plaintiffs property. 

61. In Cause of Action # 1, Plaintiff alleges that even though EPA claims to 

have undertaken an informal investigation, it did not develop an administrative record 

sufficient to support the factual statements in the EPA decision document. 

CAUSE OF ACTION #2: EPA'S DECISION IS BASED ON ARBITRARY AND 
CAPRICIOUS INTERPRETATION AND APPLICATION OF LAW AND IS AN 
ABUSE OF DISCRETION. 

62. The underlying legal issue is whether, under federal law, characteristically 

toxic hazardous waste can be treated as non-hazardous waste once ~as been mixed with 

other non-hazardous waste. 

63. In adopting rules for these toxic hazardous wastes in the 1990s, EPA made 

the decision that characteristically toxic hazardous waste could not be treated, for 

purposes of disposal, as non-hazardous once it has been mixed with other wastes, either 

on purpose or inadvertently. 
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64. Another way of looking at the legal issue is whether the point of generation 

of such a hazardous waste can be changed by the mixing in such a manner as to generate 

a new non-hazardous waste and, thus, allow reclassification of the mixture. 

65. Again, EPA has a history of rejecting that approach as inconsistent with its 

rules. 

66. The Resource Conservation and Recovery Act (RCRA) was passed by 

Congress in 1976 and established the federal hazardous waste program) 

67. RCRA set up a comprehensive "cradle to grave" management program for 

hazardous waste, including a manifest program to accompany the waste as it is 

transported from generators to disposal facilities and a permitting program for hazardous 

waste disposal facilities. 

68. Under RCRA provisions, the federal hazardous waste program that is 

administered by EPA can be delegated to a state if the state program is as stringent as the 

federal program. 

69. EPA's hazardous waste program for Texas was delegated to the State of 

Texas on De~ber 12, 1984. 

70. The Petition filed by TDSL asks that EPA revoke this delegation decision 

and take over the RCRA program, unless the TCEQ reforms its program to comply with 

federal law. 

71. In contrast to waste classified as hazardous because it is corrosive or 

explosive, the management of waste classified as toxic is restricted to a greater degree 

under EPA rules. 
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72 . EPA has improperly interpreted and applied this set of its rules, 40 C.F.R. 

§§ 261.3, 268.3, and the Land Disposal Restrictions in chapter 268 to the facts set forth in 

the Petition or any valid set of facts. 

73. Ifproperly applied, EPA's rules protect a person, such as Plaintiff, from the 

risks that hazardous waste will be illegally dumped on or delivered to a person's 

property. 

74. ,S, EPA arbitrarily and capriciously interpreted and applied its rules in 

its decision document regarding TDSL's petition to revoke the delegation of the 

hazardous waste program to the State of Texas. 

75. EPA also abused its discretion in undertaking an informal investigation, but 

failing to base its factual conclusions and ultimate decision on any evidence before it. 

CAUSE OF ACTION # 3: EPA'S INTERPRETATION OF RCRA IS NOT IN 
ACCORDANCE WITH LAW AND IS A VIOLATION OF THE APA (DECLARATORY 
JUDGMENT & ADMINISTRATIVE PROCEDURE ACT CLAIMS) 

76. The EPA's May 17, 2006 "Determination" or Response to the Petition 

contains EPA's erroneous interpretation of RCRA and its implementing regulations, 

including the "mixture rule," 40 C.F.R. § 261.3, and dilution rule, 40 FR. § 268.3. 

77. The EPA's May 17, 2006 Determination is not in accordance with the law, 

and Administrative Procedure Act, 5 U.S.C. § 706(2)(A). 

78. Even though the hazardous waste illegally delivered to Plaintiffs landfill 

has been removed and disposed of as hazardous waste, the legal interpretation in the final 

agency action continues to be in effect. 
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79. The EPA has steadfastly refused to withdraw its Determination and retract 

its erroneous interpretation, and to this day, continues to maintain that this position is an 

accurate legal analysis of its Rules. 

80. Notwithstanding the EPA's claim to the contrary, EPA's legal opinion 

expressed in Determination continues to exist in written form. 

81. Plaintiff is concerned that it is only a matter of time before the situation that 

led to the filing of its Petition (i. e., the illegal delivery of hazardou/astes) will recur at 

its landfill. 

82. EPA's interpretation of RCRA will require an immediate and significant 

change in Plaintiffs conduct because Plaintiff will have no adequate remedy should 

illegally delivered hazardous waste become mixed with non-hazardous waste at 

Plaintiff s landfill. 

83. Plaintiff will be required to bear the additional burden of screening or 

testing all deliveries of purportedly non-hazardous waste'because it can no longer rely on 

the "cradle to grave" protections guaranteed by RCRA. 

84. T~eclaratOry Judgment Act allows a party to seek a declaration of its 

rights and privileges. 28 V.S.C § 2201. 

85. There is an actual controversy between TDSL and EPA that is ripe for 

judicial review, and review by this Court will not unduly interfere with EPA's 

administration of RCRA. 

VIII. PRAYER 

WHEREFORE, Plaintiffs pray that the Court grant them the following relief: 
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A. Upon final trial hereof, the decisions of Defendants in EPA Docket No. 

TX/RCRA-06-2006-001 on Plaintiffs Petition be reversed and that the Petition be 

remanded to EPA for further action consistent with the decision 0 f this Court; 

B. That the Court issue a declaratory judgment in accordance with the legal and 

factual assertions of Plaintiffs Petition, as stated in the foregoing paragraphs, 

including, but not limited to, the following declarations: 

1. )hat the administrative record does not support EPA's finding that no cause 

exists to act on Plaintiffs Petiton; 

2. that EPA's Determination and associated legal interpretation IS a final 

agency action subject to judicial review under the APA; 

3. that EPA's Determination and interpretation therein is contrary to RCRA, 

EPA's regulations and in violation of the Administrative Procedure Act. 

C. Alternatively, if this Court finds that the Administrator failed to comply with 

RCRA or the Administrative Procedure Act in the Determination filed in response 

to Plaintiffs petition, that the Court remand this case to the Administrator with 

directions to reconsider his response to the petition while retai~ jurisdiction 

during remand. 

D. Grant such further relief as this Court finds to be appropriate and just. 

Respectfully Submitted 

LOWERRE & FREDERICK 
44 East Avenue, Ste. 100 
Austin, Texas 78701 
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(512) 469-6000, 
(512) 482-9346 (facsimile) 

by: \s\ ____ _ 
Marisa Perales, admitted pro hac vice 
State Bar No. 24002750 

BLACKBURN CARTER, P.c. 
4709 Austin St. 
Houston, Texas 77004 
713/524-1012 
7131524-5165 (facsimi';) 

by: \s\ ----------
James B. Blackburn, Jr. 
Texas Bar No. 02388500 
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Docket No: WlPetition~ TXlRCRA-06-2006-0001 
06 ~1A,( 17 pn 12: 14 

F:E;GIONAL HEAHING CLERK. 
EPA REGION V! . 

Determination as to Whether Cause Exists to 

) 

Withdraw the Texas RCRA Program 

RESPONSE TO THE PETITION 
May 16, 2006 

This is the detennination as to whether cause exists for the United States 
Environmental Protection Agency Region 6 (''Region'') to commence 
proceedings for withdrawing authorization of Texas' hazardous waste 
program managed by the Texas Commission on Envirorunental Quality 
(''TCEQ'') under the Resource Conservation and Recovery Act (''ReRA''). 
42 U.S.C. § 3006(e), and 40 C.F.R. Parts 271.22 and 271.23, as requested . 
by Texas Disposal Systems Landfill, Inc. (''1DSL'' or ''Petitionerfl

). 

Back&round 

On November 14, 2005, TDSL submitted its "Petition of Texas Disposal Systems 
Landfill, Inc. to U.S. Envirorunental Protection Agency for Withdrawal of Approval of 
the Hazardous Waste Program of the State of Texas" (hereinafter the "Petition") to the 
EPA Administrator and EPA Region 6 Regional Administrator. The Regional 

. Administrator has been delegated the authority to take action relative to the authorization 
of Texas' hazardous waste program pursuant to RCRA (referred to by the Petition as the 
"hazardous waste program" of the State of Texas). See EPA Delegation Authority 
number 8-7, 1200 TN 350 (May 11, 1994) (State Hazardous Waste Programs); See also 
40 C.F.R. § 272.2201 (Texas State-administered progr.am: final authOriZatiOn).( 

On December 7, 2005, the Region forwarded a copy of the Petition to TCEQ 
stating that the Region was beginning an infonna! review of the Petition and requesting 
that TCEQ forward to the Region any response or infonnation TCEQ might have 
concerning the Petition. The Region received a response from TCEQ on December 16, 
2005, with ten attachments. TDSL also sent in two subsequent letters regarding the 
Petition. In a letter dated December 29, 2005, TDSL responded to a letter dated 
December 16, 2005, from Pamela Giblin, counsel for Penske Truck Leasing Co., L.P. 
("Penske") to Troy Hill, Associate Director, EPA Region 6 RCRA Progratils Division. In 
a1etter dated January 24,2006, TDSLresponded to a letter dated December 15,2005, 
from Glenn Shankle, Executive Director ofTCEQ, to Carl Edlund, Director, EPA Region 
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6 Multimedia Planning and Pennitting Division. The Region thereafter oommenced its 
infonnal investigation into the allegations ofthe Petition pursuant to 40 C.F.R. §§ 271.22 
and 271.23-, reviewing these and other documents. This informal investigation is now 
complete. 

Framework for Review ofa Petition to Withdraw Approval 
of an Authorized State ReBA Program 

Congress established within RCRA provisions for promulgating regulations to 
effectuate state program development, for authorizing state programs, and for 
withdrawing state program authorization .. RCRA §§ 3006(a), (b), and (e). 

Pursuant to RCRA § 3006(a), EPA promulgated 40 c.P.R. Part 271. Particularly 
relevant to reviewing this Petition is 40 C.F.R. § 271.23(b Xl ~iCh provides: 

The Administrator may; order the conunencement of withdrawal 
proceedings ... in response to a petition from an interested person al1eging 
failure of the State to comply with the requirements of this part as set forth 
in § 271.22~ . . . The Administrator shall respond in writing to any Petition 
to commence withdrawal proceedings. He max conduct an informal 
investigation of the allegations in the Petition to determine whether cause 
exists to commence proceedings under this paragraph (271.23(b» .... 
(Emphasis added.) 

Whether to order the commencement of withdrawal proceedings or conduct an 
informal investigation ofthe allegations in a petition are both within the discretion of 
EPA. The Region here, however, has conducted an informal investigation of the 
allegations ofthe Petition regarding TCEQ's authorized RCRA program to detennine 
whether cause exists to commence withdrawal proceedings. In order to make this 
determination, EPA looked to the provisions of 40 C.F.R. § 271.22(a), which specify 
circumstances under which withdrawal may be appropriate: 

(a) Th(Mministrator may withdraw program approval when a State 
program no longer complies with the requirements of this subpart. and the 
State fails to take corrective action. Such circwnstances include the 
following: 
(I) When the State's legal authority no longer meets the requirements 

of this part including: 
(i) Failure of the State to promulgate or enact new authorities 

when necessary; or 
(ii) Action by a State legislature or court striking down or 

limiting State authorities. 
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(2) When the operation of the State program fails to comply with the 
requirements of this part, including: 
(i) Failure to exercise control over activities required tobe 

regulated under this part, including failure to issue permits; 
(ii) Repeated issuance of permits which do not conform to the 

requirements of this part; or 
(iii) Failure to comply with the public participation requirements of this 

part. 
(3) When the State's enforcement program fails to comply with the 

requirements of this part, including: 
(i) Failure to act on violations of permits or other program 

requirements; 
(ii) Failure to seek adequate enforcement penalties or to collect 

administrative fines when imposed; 
(iii) Failure to inspect .and monitor activities subject to 

regulation. 
-(4) When the State program fails to comply with the terms of the 

Memorandum of Agreement required under § 271.8. 

EPA has analyzed the Petition allegations within the framework of this regulation. 
However, Petitioner does not specifically explain how its allegations establish that the 
State's program no longer meets the requirements of 40 C.F.R. Part 271. Petitioner only 
cites to 40 <;:.F.R. § 271.22(a) generally as the bases for why it believes cause exists to 
commence a proceeding to withdraw. It is difficult for EPA to evaluate this general 
assertion without any discussion of the specific bases for withdrawal, such as those listed 
in 40 C.F.R. §§ 271.22(a)(I)-(a)(4). 

Authorizing a hearing to withdraw any state's program is a serious matter and 
shou;ld occur only where there are reliable facts and support for the BIlegations. While 
EPA must ensure that each state is maintaining a program in accordance with the statute 
and regulations cited above, EPA also must be mindful of the significant impact on the 
states of having to respond to these petitions and defend its implementation of its 
authorized program in a possible hearing. Authorizing such a proceeding should not he 
done lightly. Each petition requires the relevant state agency to incur significant cos;fo' 
defend its implementation of the program, costs both in tenus of funds and staff timr -­
These are resources that would be otherwise directed to developing and issuirig pennits or 
in pursuing and prosecuting violations of environmental programs. Further, two courts 
have noted that: "[w]ithdrawal of authorization for a state [RCRA] program is an 
"extreme" and "drastic" step .... " U.S. v. Power Engineering Company, 303 FJd 1232, 
1238 (lOth Cir. 2002) (citing Waste Management o/Illinois v. EPA, 714 F.Supp. 340, 341 
(N .D. TIL 1989». Furthermore, EPA believes there must be a broad programmatic 
concern with a state program in order to support a finding that the state program fails to 
comply with the requirements of 40 CFR Part 271, rather than issues associated with a 
single incident. 
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Summary of Petitioner's Allegations for Withdrawal ofthe ReM Program 

Petitioner's allegations that TCEQ misinterprets the rules stems from a highway 
accident involving a truck hauling 19w inch color televisions and more specifically, the 
disposition of the debris from that accident, particularly cathode ray tubes ("CRTs") 
contained in the televisions. Penske was shipping the televisions for Zenith Electronics 
Corporation ("Zenith"). The accident debris was hauled to mSL which is a RCRA 
municipal solid waste landfill (not a hazardous waste landfill). Petitioner alleges the 
CRTs contained in the televisions are characteristic hazardous waste under RCRA for 
toxicity for lead. At least some of the CRTs were mixed with non-hazardous accident 
debris, solid waste, and soil when they were placed into the face of the TDSL landfill. 
This mixture of solid waste and CRTs was subsequently removed from the landfill, sorted 
for visible CRT parts which were taken to another facility, and the remaining removed 
waste ("exhumed waste") was containerized at TDSL. ManyJofthe Petitioner's 
allegations of fact, if not all of them, are adamantly dispu~by Penske and Zenith in 
ongoing civil litigation and appeals of administrative decisions. 

The Petitioner has alleged many facts in the Petition and argues that Texas' 
ReRA program conflicts with all four of the circumstances from 40 C.F.R. § 271.22, 
quoted above. For purposes of EPA's determination, however, it is not necessary to 
determine the veracity of all of the factual allegations because the Petitioner's argument is 
a legal one-TCEQ's alleged misinterpretation of the law. Petitioner argues that because 
of this alleged TCEQ misinterpretation ofthe law, each of the circumstances of 40 C.F.R. 
§ 271.22 are met. Although Petitioner fails to specifically describe how its allegations 
meet anyone ofthe circumstances, the gravaman of the Petition is that ''TCEQ has 
interpreted language in its rules, which is essentially the same as the language in EPA's 
rules, in a way that conflicts with both the clear language of the rules and EPA's 
iriterpretation of its ruJes." Petition at 2. 

Question of Law 

. In light of the ~al disputes and the litigation, EPA does not believe it is 
~ppropriate to act as the finder of fact. This is particularly true in the context of 
remediation such as here. Authorized states are encouraged to reasonably interpret their 
authorized programs. The Petition can thWi be decided as a question oflaw. In a letter 
dated January 24, 2006, to EPA Region 6, TOSL apparently agreed that the issue is a 
question oflaw. In that letter TDSL stated: 

The facts are discussed in detail in the Petition, but in general the legal 
issues for EPA boil down to whether, under Federal law. these 
characteristic toxic hazardous wastes [allegedly the CRTs] can be treated 
as non-hazardous waste once mixed with other wastes. 
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Letter dated January 24, 2006, from Richard W. Lowerre and James B. Blackburn, Jr., 
attorneys for TDSL, to Carl Edlund, Director, EPA Region 6 Multimedia Planning and 
Permitting Division, ·at 1 (emphasis in original). Essentially, TDSL argues that the core 
issue is a legal rather than factual one. Thus, EPA believes it is appropriate to simply 
answer the legal question, which is: whether a RCRA characteristic hazardous waste 
mixed with non-hazardous material is still hazardous waste under RCRA and must be 
treated and disposed of pursuant to RCRA land disposal restrictions even though the 
resulting mixture tests below RCRA characteristic hazardous and land disposal restriction 
levels.! 

Analysis ofthe Petition 

Petitioner contends that TCEQ has wrongly interpreted the RCRA regulations 
regarding what is a characteristic hazardous waste and whether that waste mustbe treated 
before land disposal. 

Regulatory Background 

RCRA "is a comprehensive envirorunental statute that empowers EPA to regulate 
hazardous wastes from cradle to grave, in accordance with ... rigorous safeguards and 
waste management procedures." Chicago v. Environmental Defense Fund, 511 U.S. 328, 
331,114 S.Ct. 1588, 1590, 128 L.Ed.2d 302 (1994). ReRA requires EPA to regulate the 
identification, disposal, and treabnent of "hazardous waste," which is defined as a solid 
waste, or combination of solid wastes, which because of its quantity, concentration, or 
physical, chemical, or infectious characteristics may: (1) cause, or Significantly 
contribute to an increase in mortality or an increase in serious irreversible, or 
incapacitating reversible, illness; or (2) pose a substantial present or potential hazard to 
human health or the enviromnent when improperly treated,stored, transported, or 
disposed of, or otherwise managed. 42 U.S.C. § 6903(5). "Solid waste" is defined as any 
"discarded material, including solid, liquid, semisolid, or contained gaseous material 
reSUlting from industrial [or]commercial ... operations." Id. § 6903(27). (. 

ReRA requires EPA to develop and promulgate circumstances for identifying he 
characteristics of hazardous waste and for listing hazardous waste. 42 U.S.C. § 6921 (a). 
EPA must take into account "toxicity, persistence, and degradability in nature, potential 
for accumulation in tissue, and other related factors such as flammability, corrosiveness, 
and other hazardous characteristics." Id. ~PA must "promulgate regulations identifying 

I EPA is analyzing the Petition using the cites to the EPA regulations for 
convenience, but the operative SubtiUe·C regulations are those adopted by Texas and 
authorized by EPA. 
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the characteristics of hazardous waste, and listing particular hazardous wastes (within the 
meaning of section 6903(5) of this title), which shan be subject to the provisions of this 
subchapter." Id. § 6921(b)(1). Therefore, pursuant to 42 U.S.C. § 6921, EPA hazardous 
wastes fall into two categories: (1) they possess one of the four hazardous characteristics 
identified by the EPA in 40 C.F.R. Part 261, Subpart C (ignitability, corrosivity, 
reactivity, or toxicity), or; (2) they have been fOWld to be hazardous as a result of an EPA 
rulemaking. See id. § 261.3(a)(2)(i) (1991); see id. Part 261, Subpart D ("listed wastes"). 
The first category of hazardous waste is often referred to as "characteristic" hazardous 
waste. The second category is often referred to as "listed" hazardous waste. 

Both characteristic hazardous wastes and listed hazardous wastes are subject to 
regulation under Subtitle C ofRCRA, which applies stringent management standards to 
the generation, transportation, treatment, storage, and disposal of hazardous waste. See 
42 U.S.C. §§ 6921 and 6925. However, as one can see from the statutes and regulations 
discussed above, "characteristic" and "listed" hazardous vkstes are two very distinct 
categories of hazardous waste and are regulated differemtY by EPA. 

The Mixture Rule 

The Petitioner questions TCEQ's interpretation of the RCRA "mixture rule." 40 
C.F.R. § 261.3(a)(2). Petitioner argues that the proper interpretation ofRCRA means that 
"mixing the spilled hazardous waste with municipal solid waste does not defeat the 
materials' hazardous waste designation under RCRA." Petition Exhibit 1, at 8. In other 
words, Petitioner argues that if a waste is a characteristkhazardous waste and that waste 
is mixed with non-hazardous material, the resulting mixture is still characteristic 
hazardous waste, even if it does not exhibit any characteristics of hazardous waste. 
Petitioner alleges that TCEQ failed to regulate the exhumed waste consistent with this 
interpretation. 

Petitioner does not discuss how or why this allegation falls under any of the 
circumstances that may justify commencing a proceeding to withdraw a RCRA program. 
For purposes of EPA's an~s, however, this alleged misinterpretation oflawcould 
arguably fall under the cirpumstance at 40 C.F.R. § 271.22(a)(2)(i), which states "when 
the operation. of the State program fails to comply with the requirements of this part, 
including: (i) [f]ailure to exercise control over activities required to be regulated under 
this part .... " The alleged misinterpretation would be that TCEQ did not exercise 
control over the CRT waste as a hazardous waste.2 

2 This alleged misinterpretation would not fall under 40 C.F.R. § 271.22(a)(1), 
regarding legal authority, because Petitioner alleges that the language in TCEQ's rules at 
issue "is essentially the same as the language. in EPA's roles .... " Thus, the question is 
not one of whether TCEQ has the appropriate legal authority. 40 C.P.R. §§ 271.22(a)(3) 
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The Petitioner's interpretation ofthe law is incorrect. The federal interpretation 
of RCRA is that if a characteristic hazardous waste is mixed with non-hazardous solid 
waste, and that resulting mixture (other than wastes not at issue here such as benefication 
wastes) does not exhibit any characteristics of hazardous waste, then the resulting mixture 
is no longer characteristic hazardous waste. EPA did not intend the mixture rule to apply 
to characteristic hazardous wastes. This is evident in the plain language of the RCRA 
regulation covering the definition of solid and hazardous waste that states: 

(d) Any solid waste ... is not a hazardous waste ifit meets the following 
criteria: . 

(1) In the case of any solid waste, it does not exhibit any of the 
characteristics of hazardous waste identified in subpart C of this 
part .... 

40 C.F.R. § 261.3(d)(1). 

Contrary to Petitioner's claim, the "mixture rule" in 40 C.F.R. § 261.3(a)(2) does 
not apply to the mixture of wastes here. In 2001 EPA reaffirmed its regulatory definition 
of a listed "hazardous waste" to include, subject to certain exceptions, "a mixture of solid 
waste and one or more hazardous wastes listed in Subpart D of this part'. ... " 40 C.F.R. 
§ 261.3(a)(2)(iv) (emphasis added); see 66 Fed. Reg. 27,266. This rule was ultimately 
upheld in American Chemical Counsel v. EPA, 337 F.3d 1060 (D.C. Cir. 2003) 
(discussing EPA's policy behind why the mixture rule does not aPl?ly to characteristic 
hazardous waste). Thus, even if the solid waste and CRTs were a characteristic 
hazardous waste when added to the landfill, the exhumed waste, which presumably was a 
mixture of solid waste, CRTs, and landfill waste and cover, would not automatically be 
characteristic hazardous waste. Ifthe exhumed waste at TOSL does not exhibit any 
characteristics of hazardous waste, then the waste would not be hazardous waste under 
RCRA. 

This is the interpretation followed by TCEQ for the exhumed waste. Since TCEQ 
has interpreted state law consistently with Federal law and TCEQ is properly exercising 
control over the operation ofllie program, EPA does not find-on the basis of the mixture ( 
rule-that cause exists to commepce a proceeding for withdrawal of Texas' RCRA 
program. 

and (4) are discussed in other sections of this determination, infra. 
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Land Disposal Restrictions 

TDSL also argues that if the alleged TCEQ interpretation of the law stands, and 
the exhumed waste may be considered non-hazardous even if it does not exhibit a 
characteristic of hazardous waste, that "[ n]o treatment would be required prior to 
disposa1." Petition at 2. EPA asljumes for the purpose of-this determination that TDSL is 
arguing that TCEQ has misinterpreted the Land Disposal Restrictions rules found at 40 
C.F.R. Part 268 (''LDRs''). Again, Petitioner does not discuss how or why this allegation 
falls under any of the circumstances that may justify commencing a proceeding to 
withdraw a RCRA program. For purposes of EPA's analysis, however, this second 
alleged misinterpretation oflaw regarding LDRs could arguably fall under 40 C.F.R. § 
271.22{a)(2)(i), which states "when"the operation of the State program fails to comply 
with the requirements of this part, including: (i) [fjailure to exercise control over 
activities required to be regulated under this part .... "3 

Regarding ~DRs, 40 C.F.R. § 261.2(d) pro~s: 
(d) Any solid waste ... is not a hazardous waste if it meets the following " 
criteria: 

(1) In the case of any solid waste, it does not exhibit any of 
the characteristics of hazardous waste identified in subpart 
C of this part. (However, wastes that exhibit a 
characteristic at the Wint of generation may still be subject 
to the requirements of part 268 [land disposal restrictions]£ 
even if they no longer exhibit a characteristic at the point of 
land disposal.) 

40 C.P.R. § 261.3(d)(1) (emphasis added). 

Thus, land disposal restrictions may apply ~o once-characteristic hazardous wastes 
that no longer exhibit a characteristic 'Yhen they are disposed. Chemical Waste 

. Management v. EPA, 976 F.2d 2, at 14,16 (D.C. Cir. 1992). Ifa waste as generated 
exhibits a characteristic, it or~ly must meet LDR treatment standards before it may 
be land disposed, even if it n~ longer exhibits a characteristic (or is otherwise hazardous) 
at the time of disposal. 

EPA has also adopted special land disposal restriction rules for remediation 
wastes. See 63 FR 28,566,28,602-28,622 (May 26, 1998) (contaminated soils); 57 FR 

3 See footnote 2, as to why EPA believes 40 C.F.R. § 271.22(a)(I) does not apply. 
See discussion, infra, as to (3) and (4). 
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37,194,37,211-37,243 (August 18, 1992) (contaminated debris). 4 These include fact­
dependent principles as to what the point of generation is for such wastes, which in tum 
detennines whether land disposal restrictions appJy, and ifso, which ones. See. e.g. 63 
FR at 28,617~28,620. 

Here, a number of critical facts remain in dispute and will not be resolved until 
litigation, or resolution in another forum such as alternative dispute resolution, is 
concluded. These include whether the initial waste (the amalgamation of CRTs and soil 
picked up after the, accident) exhibited a characteristic, the extent to which CRTs were 
removed from that amalgamated mixture, whether as a result of this removal the waste 
ultimatelyexhwned from the lan4fi11 is deemed to be newly generated for purposes of 
LDRs, and the contents of the exhumed waste. All of these facts bear on if and when 
LDRs apply, and if so, which specific treatment standards would be IlPplicable. 

Assuming LDRs apply, there are two treatment standards which are potentially 
applicable. The first is for D008 wastes generally (wastes exhibiting the characteristic for 
lead). This standard is 0.75 mgll using the Toxic Characteristic Leaching Procedure 
(''TCLP'') (Plus meeting treatment standards for other hazardous constituents present in 
the waste matrix). 40 C.F.R. § 268.40 Table. 

The second of these standards are separate LDR treatment standards for soils and 
debris. Since many spill residues are either soil or debris, it would seem at least possible 
that the mixture initially picked up here would be one or the other. Treatment standards 
for soils subject to LDR are ten times the universal treatment standard for the constituent 
at issue, or a 90 % reduction in mobility for that constituent. See 40 C.F.R. §§ 268.49 
(c)(1) (B) and (C). For lead"this would be a level of7.5 mgll measured by the TCLP (or 
a 90 % reduction in mobility from lead levels in the waste as-generated). Treatment' 
standards for debris are work practices (such as separating the contaminating fraction 
from otherwise inert dirt) rather than numerical levels. 40 C.F.R § 268.45. The State of 
Texas has provided EPA TCLP data from samples of the exhumed waste and none of 
these reported data exceed any of the potentially-applicable LDR treatment standards. 
Thus, even assuming that LDRs apply to the .initial mixture, and continue to apply to the ( 
exhumed waste, the exhwned waste potentially can be legally land disposed, regardless of 
which (if any) of the potential LDRs apply. 

Because the facts are in dispute, this matter is in litigation, and the waste has not 

4"80il," among other things, means "a mixture of [soil] with liquids, sludges, or 
solids which is inseparable by simple mechanical removal processes and is made up 
primarily of soil by volume ... ."; and "debris" includes "solid material exceeding a 60 
mm particle size such as manufactured objects, plant or animal matter, ot geologic 
material. See 40 C.F.R. §§ 268.2(k) and (g). 
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been disposed of at this time, it is unclear what position TCEQ would take regarding 
LDRs for this truck accident and the exhumed waste.5 It is also unclear that this answer 
has ~ practical consequence if the exhumed waste meets any of the treatment standards 
which could be applicable. Thus, EPA finds no basis at this time to conclude that 
TCEQ's approach to the LDR regulations is contrary to the requirements of 40 C.F.R. 
Part 271, nor does EPA believe TCEQ has done anything in this situation to suggest a 
programmatic conflict between the state and federal LDR regulations. Therefore, EPA 
does not find that cause exists to commence a proceeding for withdrawal of Texas' 
RCRA program on this basis. 

Impermissible Dilution ofthe Waste 

TDSL's Petition also argues that: "TCEQ has interpreted its ruJes to allow wastes 
classified as hazardous due to their toxic characte~cs to be subsequently diluted or 
mixed and then reclassified as non-hazardous ~es." Petition at 2 (emphasis added). 
As stated previously, Petitioner does not discuss how or why this allegation falls under 
any of the circumstances that may justifY commencing a proceeding to withdraw a RCRA 
program. Like the interpretation of law regarding whether the exhumed waste is 
hazardous and the interpretation oflaw regarding !DRs, for purposes of EPA's analysis, 
this third alleged misinterpretation oflaw regarding dilution could arguably fall under 40 
C.F.R. § 271.22(a)(2)(i), "when the operation ofthe State program fails to comply with 
the requirements of this part, including: (i) [fJailure to exercise control over activities 
required to be regulated under this part ...... 6 

A person is prohibited from diluting "a restricted waste. : . as a substitute for 
adequate treatment to achieve compliance with [the applicable treatment standard] to 
otherwise avoid a prohibition in subpart C of the part, or to circumvent a land disposal 
prohibition imposed by RCRA section 3004." 40 C.F.R. § 268.4. On January 15, 2004, 
TCEQ sent a letter to mSL stating that: "40 Code of Federal Regulations Section 268.3 
prohibits dilution as a means to render a characteristic hazardous waste as non­
hazardous." This letter indicates that TCEQ interprets the law consistently with EPA's 
interpretation. EPA has no reaso~ believe TCEQ has taken a position contrary to EPA 
regulations. Therefore, EPA dOep not find that cause exists to commence a proceeding 
for withdrawal of Texas' RCRA program on this basis. 

S EPA understands that TCEQ proposes sending the waste to a facility that would 
further test the exhumed waste to see if it exhIbits a characteristic (a level less than the treatment 
standards for soils, e.g. 5.0 mg/1 TCLP versus the treatment standard for soil of7.5 mgll TCLP, 
as explained in the previous paragraph) and make a disposal determination. 

6 See footnote 2, as to why EPA believes 40 C .F.R. § 271.22( a}(l) does not 
apply. See discussion, infra, as to (3) and (4). 
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TCEQ's Enforcement Discretion 

Petitioner argues that TCEQ's alleged actions mean the State's RCRA program 
"does not provide for adequate enforcement of compliance with federal requirements [at] 
42 U.S.C. § 6962(b) ..... ' Petition at 4. Again, Petitioner does not discuss how or why 
this allegation falls under any of the circumstances that may justify commencing a 
proceeding to withdraw a RCRAprogram. ForpuIposes of EPA's analysis, however, this 
allegation could arguably fall under the withdrawal circumstances at 40 C.F.R. § 
271.22(a)(3)(i), which states "[f]ailure to act on violations of ... other program 
requirements," and (li), which states "[t]ailure to seek adequate enforcement 
penalties ... " While improper "dilution" of a characteristic hazardous waste under 
RCRA might be unlawful, dilution of a characteristic hazardous waste has nothing to do 
with whether the diluted or mixed waste is classified subsequently as characteristic 
hazardous waste. 

That there might have been a violation connected with "dilution" of the exhumed 
waste event (the facts are disputed) does not mean TCEQ must enforce against the 
violator. Indeed, EPA Region 6, which has oversight authority over states' enforcement 
activities, did review TCEQ's actions with regard to the truck accident and the exhumed 
waste as part 0 f EPA Region 6's informal investigation. EPA Region 6 enforcement 
personnel believe that TCEQ's enforcement activity with respect to the exhumed waste 
was properly within TCEQ's discretion.1 

While Petitioner may disagree with TCEQ's enforcement response in this case, 
EPA does not believe the allegations presented here provide anygrmmds to conclude that 
TCEQ's enforcement program fails to meet the requirements of 40 C.F.R. Pin1271. 
Therefore, EPA does not find that cause exists to commence a proceeding for withdrawal 
of Texas' RCRA program on this basis. 

The Memorandum of4greement and Memorandum of Understanding fMOAIM..OUl. 

Petitioner alleges that TCEQ's actions justify commencing withdrawal ( 
proceedings pursuant to 40 C.F.R. § 271.22(a)( 4): "[ w ]hen the State program fails to 
comply with the tenns of the Memorandum of Agreement required under § 271.8." EPA 
and the Texas Natural Resources Conservation Commission (now TCEQ) entered into a 

7 Moreover, TCEQ's Executive Director stated that "because this matter is best 
resolved in court, I do not plan to take further action on Penske's Notice of Violation 
pending the resolution oftbis matter in court proceedings." Letter dated December 16, 
2005, from GleIUl Shankle, Executive Director, TCEQ, to Carl Edlund, Director, EPA 
Region 6 Multimedia Planning and Permitting Division. 
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Memorandum of Agreement (MOA) on March 27, 2003, and a Memorandum of 
Understanding (MOU) on April 1, 1999. These documents entail 24 pages of 
agreements. Nowhere in the Petition, however, does Petitioner state any term or section 
of the MOAIMOU with which the TCEQ program fails to comply. For this reason alone, 
the Petition fails to allege enough facts to justify withdrawal ofTCEQ's RCRA program. 

. See U.S. v. Power Engineering Company, 303 F.3d 1232, 1238 (10th Cir. 2002); Waste 
Management of Illinois v. EPA, 714 F.Supp. 340, 341 (N.D. Ill. 1989). 

The MOA/MOU do generally require that the Texas RCRA program be consistent 
witli the federal RCRA statue and its associated regulations. The MOA states that the 
Regional Administrator will assess the State's administration of the hazardous waste 
program for consistency with RCRA. MOA § lIlA. And, the MOU has provisions for 
EPA to review the State's enforcement program's performance. MOU § IV. As 
discussed above, on the whole, Texas' RCRA hrogram is consistent with the federal 
ReRA statute, regulations, and TCEQ here-eIiforced within the ambit of its discretionary 
authority. For this reason also, TCEQ's RCRA program does comply with the 
MOAIMOU entered into pursuant to 40 C.F.R. § 271.8. Therefore, EPA does not find 
that cause exists under 40 C.F.R. § 271.22(a)(4) to commence a proceeding for 
withdrawal of Texas' RCRA program on this basis. 

Determination Concernine the RCRA Petition 

For the above stated reasons, I have determined that the Petition before me does 
not provide cause to order the commencement of withdrawal proceedings and I therefore 
deny the Petition. 

( 
Dated: D~ .. }b"clt> 

J4~ 
Richard E. Greene 
Regional Administrator 
EPA Region 6 
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November 29, 2007 

Richard E. Greene 
Regional Administrator, EPA Region 6 
U.S. Environmental Protection Agency 
1445 Ross Avenue, Ste. 1200 
Mail Code: 6RA 
Dallas, TX 75202-2733 

Re: Determination as to Whether Cause Exists to Withdraw the Texas RCRA 
Program, May 16, 2006; Docket No.: WlPetition-TXlRCRA-06-2006-
0001. . 

Dear Mr. Greene: 

Texas Disposal Systems Landfill, Inc. ("mSL"), Penske Truck Leasing Co., LP, 
Penske Logistics, LLC (together, "Penske"), Zenith Electronics Corp. ("Zenith") and 
Texas Campaign for the Environment (''TCE'') jointly request that the U.S. 
Environmental Protection Agency ("EPA") withdraw, revise, or supplement its 
"Detennination as to Whether Cause Exists to Withdraw the Texas ReRA Program," 
issued on May 16, 2006 (the "EPA Detennination"). 

mSL, Penske, Zenith and TCE ask the EPA to withdraw, revise,·or supplement 
the EPA Determination because the issue on which the EPA Determination was based 
has been resolved. Specifically, the exhumed cathode-ray tube waste (the "CRT Waste") 
on which mSL based its November 15, 2005 petition for withdrawal of approval of the 
Hazardous Waste Program of the State of Texas (the "TDSL Petitipn") will soon be 
removed from TDSL's premises. ·When removed, the CRT Waste will be manifested, 
transported, treated and disposed of as hazardous waste at an authorized hazardous waste 
facility. Such removal will be 'consistent with the terms of a July 30, 2007 order issued 
by the Texas Commission on Envirorunental Quality (the "TCEO Order"), a copy of 
which is attached to this letter as Exhibit A. The TCEQ Order is no longer subject to 
challenge or appeal, and is therefore a final order. With any question about the proper 
means of handling the CRT Waste now resolved, TDSL, Penske, Zenith and TeE agree 
that the EPA should withdraw, revise, or supplement the EPA Determination. 
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Although withdrawal of the EPA Detennination would be most appropriate, 
mSL, Penske, Zenith and TCE agree that, at a minimum, the EPA Detennination should 
be revised or supplemented to ensure that it is not mischaracterized as having some kind 
of binding legal effect beyond merely dellying the IDSL Petition, or as somehow 
limiting EPA's ability to exercise discretion in similar matters. The unnecessarily 
detailed nature of the EPA Determination has caused confusion as to whether it is a 
regulatory decision or determination that goes beyond simply communicating the EPA's 
decision to deny the TnSL Petition. 

To resolve such confusion by revising the EPA Det~pmination, the EPA could 
substitute the EPA Detennination with an alternative limited strictly to the relevant 
procedural history and the EPA's decision t~y the TDSL Petition. 

Alternatively, the EPA also could resolve any confusion resulting from the EPA 
Detennination in its present form by supplementing it with a separate letter in response to 
this request. Such a letter would make clear that the EPA believes no court is bound by 
the EPA Determination, and other authorities should not rely on it for any purpose. For 
example, in briefs the EPA has filed in federal litigation with TDSL challenging the EPA 
Detennination, the EPA has stated the EPA Detennination was issued for no purpose 
other than "expiain[ing] EPA's basis for refusing to commence proceedings to withdraw 
Texas' RCRA authorization ... tt and "merely detennines whether cause exists to 
commence withdrawal proceedings for Texas' hazardous waste authorization program." 
Cautioning against misusing the EPA Determination in other proceedings, the EPA 
further stated in its briefs that the EPA Determination "has no effect on any regulation or 
requirement"; "has no binding regulatory effects on interested parties"; "does not make 
fonnal findings about future regulatory actions to be undertaken"; "lack[s] any 
cognizable binding legal effect"; "is not binding on its face, nor is it applied by the 
Agency in a way that indicates it is binding"; and "does not regulate anyone's behavior." 
Confinning the substance of these statements in a short letter supplementing the EPA 
Determination would dispel any misconceptions about its purpose or effect. . 

Additionally. withdrawing, reViSing,(o(suPPlementing the EPA Determination 
will resolve the two remaining proceedings mitiated by TDSL in federal court to appeal 
it. Of course, if the EPA withdraws, revises or appropriately supplements the EPA 
Determination, mSL and TCE also will take whatever steps are possible to withdraw the 
IDSL Petition in response to which the EPA Detennination was issued. 

Accordingly, for all of the foregoing reasons, mSL, Penske, Zenith and TCE 
respectfully urge the EPA to withdraw the EPA Determination, to replace it with a 
substitute that simply denies the TDSL Petition, or to appropriately supplement it. 
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Thank you for your attention to this request. 

Sincerely, 

~''''~AJ ' Title: ~J~~ 

Texas Disposal Systems Landfill, Inc. 

N~ezt=(~!.a· 'A.,a:.'~.L;..:..{I?~~~ 
MICHAEL A. DUFF 

SENIOR VICE PRESIDENT 
Title: AND GENERAL COUNSEl 

Penske Truck Leasing Co., LP 
Penske Logistics LLC 

Name: 
~~~------------

Title: ~A 
Zenith Electronic: Corp. 

Name:!~ (jLL 

Texas Campaign for tbe Environment 
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Buddy Garcia, Chairman 

Larry R. Soward, Commissioner 
Bryan W. Shaw, Ph.D., Commissioner 

GJenn Shankle, Executive Director 

TEXAS 'COMMISSION ON ENVIRONMENTAL QUALITY 
Protecilng Texas py Reducing and PreJJenting Pollution 

The Honorable Richard Greene 
Regional Administrator 

January 22, 2008 

U.S. Environmental Protection Agency, Region 6 
1445 Ro~s Avenue, Suite 1200 } 
Dallas, Texas 75202-2733 

Dear Mayor Greene: 

1 am aware via the Texas Disposal Systems Landfill, Inc. (''TDSL'') website of the letter sent to 
you on January 14, .2008 by Texas 'Commission on Environmental Quality ("TCEQ") Chairman 
Buddy Garcia concerning an Agreed Final Judgment ("Final Judgment") entered into on 
November 20,2007, by TDSL, Texas Campaign for the Environment ("TCE"), Penske Truck 
Leasirig Co., LP and Penske Logistics, LLC (together, "Penske") and the TCEQ. 

Pursuant to the Final Jud~ent, TDSL, TCE and Pen~ke agreed to jointly request, in' writing 
within 30 days of the date of the Final Judgment, that you ''withdraw, revise or supplement" your 
May 16, 2006 "Detennination as to Whether Cause Exists to Withdraw the Texas RCRA 
Program" (IIEPADetennination"). Iam aware that they have made that joint request to you by 
letter dated November 29, 2007. (I note that even though not a signatory to the Final Judgment, 
nor required by any provision of the Final Judgment to do so, Zenith Electronics Corp.' 
("Zenith") joined in the November 29 request to "withdraw, revise or supplement" the EPA 
Detennination.] As the basis for their request, th/p'arties state that "the issue 011 which the EPA 
Detemunation was ba,sed has been resolved" "h;d- that they want "to ensure that it is not 
mischaracterized as having some kind of binding legal effect beyond merely denyitlg the TDSL 
Petition, or as somehow limiting EPA's ability to exercis~ discretion in similar matters." 

The 'Final Judgment further p~ovides that TCEQ Chairman Garcia, ill his official capacity as an 
individual commissioner (emphasis added), will submit, as 50011 as practicable but no later than 
30 days after confirmation that the waste has been disposed of, as evidenced by the submittal of 
final hazardous waste manifests, a written request that EPA Region 6 withdraw, revise, or 
supplement the EPA Detennination. Chairman Garcia's January 14th is that request, saying "I 
join in their request." 

As the Fin~ Judgment correqtly recites, the Chairman's letter is submitted in his official capacity 
as an individual commissioner. As such, it should be considered only as the position of and 
request from the Chairman individually, as one .of three TCEQ Commissioners, and should not 

P.O. Box 13087 • Austin, Texas 78711-3087 • .512·239·1000 • Internet address: www.tceq.state.tx.us 
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be construed as any adopted agency position, since the Chainnan's request submitted in the letter 
to you has not been the subject of any formal Commission deliberation or decision. 

Likewise, the letter should in no way be construed as any expression of illY position or 
recommendation, as an individual commissioner, on this matter. In fact, the contrary is true, and 
through this letter I am submitting my position in my official capacity as an individual 
commissioner. 

I strongly urge you !!.Q.t to "withdraw, revise or supplement" the May 16 EPA Determination that 
"cause does not exist under applicable federal statutes and regulations to commence a proceeding 
for withdrawal of Texas' RCRA program." 

The EPA Detennination was the result of an extensive 6-month review of the petition filed by 
TDSL "for withdrawal of 'approval of the hazardous waste program of the State of Texas," 
including all its alleged facts and its arguments that Texas' RCRA program conflicts with all 
four of the circumstances from 40 C.F.R. §271.22. In the EPA Detennination issued, you made 
it clear that for purposes of EPA's detennination of the matter, "it is not necessary to detennine 
the veracity of all of the factual allegations because the Petitioner's argument is a·legal one --­

. TCEQ's alleged misinterpretation oftl,J.e law." Your detennimi.tion unequivocally states "that the 
petition can thus be decided as a question of law." In fact, you correctly noted that even TDSL 
stated in its petition that the issues it raised were questions of law. Accordingly, your 
determination states: "EPA believes it is apprc;>priate to simply answer the legal question, which 
is: whether a RCRA characteristic hazardous waste mixed with non-hazardous material is still 
hazardous waste under RCRA and must be treated and disposed of pursuant to RCRA land 
disposal restrictions even though the reSUlting mixture tests belo,?" RCRA characteristic. 
hazardous and land disposal restriction levels." . ;. 

4t answering that legal question and making your legal determination that no cause exists to 
commence a proceeding for withdrawal of Texas , RCRA program, you found: 

• as to the mixture rule [40 C.F.R. §261.3(a)(2)], "the petitioner's interpretation ofthe law 
is incorrect" and " ... TCEQ has interpreted the state law consistently with Federal law . 
and TCEQ is properly exercising control over the operation of the program ... " 

• as to the land disposal restrictions [40 C.F.R Part 268; 40 C.F.R. §261.2(d»), "EPA finds 
no basis at this time to conclude that TCEQ's approach to the LDR regulations is 
contrary to the requirements of 40 C.F.R. Part 271, nor does EPA believe the TCEQ has 
done anything in this situation to suggest a programmatic conflict between the state and 
federal LDR regulations." . 

• as to the allegation of impermiss~ble dilution of waste, " ... TCEQ interprets the law 
consistently with EPA's interpretation," and "EPA has no reason to believe TCEQ has 
taken a position contrary to EPA's regulations." 

• as to the matter of TCEQ's enforcement discretion, the determination recites that "EPA 
Region 6, which has oversight authority over states' enforcement activities, did review 
TCEQ's actions with regard to the truck accident and the exhumed waste as part of EPA 
Region 6's informal investigation" and "believes that TCEQ's enforcement activity with 
respect to the exhumed waste was properly within TCEQ's discretion." Accordingly, 
"EPA does not believe the allegations presented here provide any grounds to conclude 
that TCEQ's enforcement program' fails to meet the requirements of 40 C.F.R. Part 271." 
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@ as to the Memorandum of Agreement and Memorandum of Understanding (MOA/MOU) 
between the EPA and TCEQ required under 40 C.P.R §271.8, "nowhere in the petition 
does Petitioner state any term or section of the MOAIMOU with which the TCEQ 
program fails to comply" and "Texas' RCRA program is consistent with the -federal 
RCRA statute, regulations" and "TCEQ's RCRA program does comply with the 
MOA/MOU ... " 

Now, because the parties have compromised and settled th~ir differences, the 'requesting parties 
want the EPA Determination withdrawn, revised or supplemented, claiming that the ques~ion 
about the proper means of handling the exhumed cathode-ray tube waste on which TDSL based 

_ its petition for withdrawal is now resolved. 

The parties may have resolved their differences among themselves through negotiation and 
settlement, but that in no way affects th) independent legal analyses and findings made in the 
EPA Detennination. Even though sefue of the parties do not like the EPA Determination and 
simply want it "to go a:'Nay ~-- notably TDSL, the very party that filed the detennination petition 
with the EPA --~ that is no basis for the EPA Determination, that addresses only legal questions, 
to be withdrawn, revised or supplemented. Despite any compromise or settlement. of issues 
among the parties, the law remains what it is, as fully analyzed and set forth in the EPA 
Detennination. 

As an alternative to withdrawal of the BP A Determination~ the requesting parties' state that it 
should be revised or supplemented "to ensure that it is not rnischaracterized as having some kind 
of binding legal effect beyond merely denying the TDSL Petition, or as somehow limiting EPA's 
ability to exercise discretion in similar matters." They claim that the "unnecessarily detailed 
nature of the EPA Determination has caused confusion as to whether it is a regulatory decision or 
determination tha~ goes beyond simply communicating the 'EPA's &cis ion to deny the TnSL 

Petition." 

Yet, they argue against this alleged "confusion" by citing briefs the EPA has filed in federal 
litigation with TDSL challenging the EPA .Determination which state "the EPA Determination 
was issued for no purpose other than "explain[ing])WA's basis for refusing to commence 

. proceedings to with~aw Texas' RCRA authorizatif_' ,,' ." and "merely detennines whether 
cause exists to commence withdrawal proceedings for Texas' hazardous waste authorization 
program." The 'requesting parties even recite EPA's caution against misusing the detemli!lation 
in other proceedings by acknowledging EPA's statements in its briefs that the EPA 
Determination "has no effect on any regulation or requirement"; "has no binding regulatory 
effects on interested parties"; "does not make formal findings about future regulatory actions to 
be undertaken"; "lack[s] any cognizable binding legal effect"; "is not binding on its face, nor is it 
applied by the Agency in a. way that indicates it is binding"; and "does. not regulate any~me' s 
behavior." \ 

Thus, there· should be !ill confusion as to the legal effects of the EPA Detennination beyond 
denying the TDSL Petition, or as to EPA's ability to exercise discretion in similar matters in the 
future. Perhaps the ''unnecessarily detailed nature" of the EPA Determination that the requesting 
parties now complain of is too good of an example of the age-old adage "one should be careful 
what one asks for"! 
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Finally, the requesting parties say that withdrawing, revlsmg, or supplementing the EPA 
. Determination will resolve the two remaining proceedings initiated by TDSL in federal court to 
appeal it, and if the EPA Detemination is withdrawn, TnSL and TCE will take whatever steps 
are possible to withdraw the TnSL federal litigation. I urge you not to fall victim to this 
"generous offer." The EPA Determination is an exhaustive analysis of the law as it relates to 
Texas' RCRA program being in compliance with federal laws and regulations under the facts of 
this case. You know that you were correct in your legal analyses in this matter. Accordingly, 
you should not fear any judicial review of the EPA Determination you issued. Only with proper 
judicial review of the EPA Determination will we truly address any instance of "confusion" in 
these matters, as alleged by the requesting parties. . 

Again, I strongly urge you not to "withdraw, revise or supplement" the May 16 EPA 
Detennination that cause does not exist under applicable federal statutes· and regulations to 
commence a proceeding for withdrawal of Texas' RCRA program under. the allegations in ) 
TDSL's petition. When formally pytitioned by TDSL ,to exercise your necessary and appropriate 
oversight over TCEQ's ReRA program, you did so in a thorough and unbiased fashion. In your . 
extensive 6-month review of the legal questions raised in that petition, you thoroughly analyzed 
'how the TCEQ had applied Texas: RCRA program to the facts alleged in the petition. You 
analyzed and compared, in detail, each interpretation:, action and decision of the TCEQ in this 
case against the applicable federal laws' and regulations. In every instance of that' detailed 
analysis, you found that "TCEQ has interpreted the, state law consistently with Federal law and 
TCEQ is properly exercising control.over the operation of the program," "TCEQ interprets the 
law consistently with ;EPA's interpretation," "EPA has no reason to believe TCEQ has taken a 
position contrary to EP N.s regulations" andlor "Texas' R:CRA progr:am is consistent with the 
federal RCRA statute and regulations." ., '. 

Any such review of and determination relating to whether the TCEQ's RCRA program, and our 
interpretations, actions and decisions in a particular matter or set of circumstances within the 
. program, are correct and/or consistent with applicable federal laws and regulations is healthy and 
vital. Just beca.use one or more parties ••. perhaps even the TCEQ ._- may not like your findings 
and determinations at any given point in time, that is no basis to withdraw such a detennination 
when it is properly issued. I submit to you tha~ had the EPA Detennination come out with 
opposite fmdings and detenninations, the requesting parties would be defending it vigorously 
and aggressively against any request that it be withdrawn, revised or supplemented. Let it sta.11d. 

I sincerely appreciate your consideration of my views and thoughts 011 this matte~. 

Sincerely, 

Larry R. Soward 
Commissioner 
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uwmm STATES ENVtRoNMeNTAL. PROTECTIOi'{A,G;!NCY 

.~\~ 
. REGION 6 ' 

, ' 

,1445 ROSS AveNU~; SUITE 1'200 
DA1.L:.AS, TX 75202:~3g , 

~l;il J J 2008 

'tlRG,.' 

Mr. Larry R. Soward. Co~issiontW 
Texas Co~mission on anvirl;mmental QUality'-

. p ;O~' Box 13087" ' 
Austill, TX 787-1,1:3081 ' 

D~ C~minissioner Soward: 

, , ..... -
.' " . 

. " : ,Thi!l'lette~ is in respo~ to ,your letter dated Janu~ 22. 2008,' regatding,:the U.S" '.. ' . ., . 

, ~viromnental P~tection ,AgCn'cy (HI A) Regton 6's "Dete~inati,on as ,to ~ther ' 
Cau~ Exists to Withdraw the To'" ReM Program, Ii dated May 16, 2006, dOcket' : 

, n~~r *JP.etition. TXtRCRA-06-2006-000.I (D'et.e'~minati~~)~ Purs~t t~'~ 
'~ovetp.be~ 20; 2~ Agreed J~gment, the ~e~ to' this s~~emen~ re~ted ~ EPA 
withdiaw, r~vi~c, or supplement,the Det~ion. 'fn YOUr;letter, you 'stron~y urged . 

EPA n9t to withdraw, revise, ~~ sup~lement the Detemiination. After a tho~ugh ~vie~ 
ofthe'rpatter at ~th ~e ~o.oal ~i1ati~na1 office-s, EPAdeterm~ed,that the' 

wit.hdta~~ revision, o~ supplementation or'th~'Deteimihation is,not approprUite~ On" ' 

~h 25, 200~; ~ leucr de~~, ~ ~is,i~~ ~ sent ,to ,Mr. B~b Gregory ~ J'exas 
, Dispo~ ,Systems ~!.' A copy of'irus letter is enclosed for yo~ revieW. '. ' ,,:' 

. . .... '. . .. 

IfYo~ have anifurther questi9~',..eFding:EPA'S re~o.Se.,pI~~ co~t8ct,ilavid'. 
, Qi~esp~ ~~~ Re8iP~ Colinsci.' at (214) '~5:-'461" ' 

, .Bn.closuie : ' 

.. :' .. , .. 
" 

" 

, ' , intametMdma(URL). htfP,:f~.ep&.gov , '" " 
~"'''.~_~~I!aNdIftbOftRtcydtdPa;KirIM~~~ ..', . 

. ... 

., .. 

" 

, ' , 

" , 
" ' 

l __ ,. ___ .!.:..._ .... :-._. __ ... ~._ ... __ ... _--:"".---. ,- '- .......... ~ ..... :- . __ .,;.._--............. .:..-----.~ ..... -.. . ': .. : ", ,. ", ' •. __ ....• ,.:_ 
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Iu:. 

UNITED STArEs ENVfRONMEN'r At PROTECTION AGENCV 
, " 'REGION6 ' ' 

, 1~ Ros$ J\vENUe. SUITE 1200 
DAlLAS. rx 752.02-2733 

~ . . 

March 25. 2008 to .' 

Tex.as Disposal Sysreros Landfill. lfl.C.. , 
P.O. Bolt 11126 . 
Austin, TX 78760-7[26 

Dear ~. (ke~(y: 

, This letter is in ce$p6~ ~o yOU{ let~ dated NOlfember.29, 2001.' regarding EPA Region' , 
6's MOetenninmon,as ro Whelher Cause Exists to Widldraw 'lhe 1'clW ltCRA,Pro8(-8Jn," date4 
May 10. 2006, ,docbt~umber ~lPedtiOl\-TXlR.CRA.06~lOO6-OOO1, (DCI~Ratioll). ' 

, , 

, " 'BPA'Region 6 will not be withdlaWln8 the De!emUnation and i!PA ~ ,behind the ' ' 
$OlI,(ld'1egaI ar1alysis contained the~~n ~htcb cl,llmin~ f(~ months of,analysis,.nd 
coordination with HP A national headq~rte.rs. ' ' ' , 

". . ' . 
. AJJ ~ted by yow leCtet, ~()w~~er. EI;' A R.eSion 6 ~ffi~ the folloWing. which ~a.,; 

staicd in briefs fUed by the O~t of Justice 01\ behalf Qf EPA wid! the'Ullited States Coun 
, 'of Ap~'$ (~the: ,District ofQllumbiA: ' ' , 

. . " 

, '., The Oelerminatlon is not a regulation and dOes not make' lonnal findings 'aboUt f\.iru(e 
,regulatory &ctions of ~C(al applicability to be unde~. ' , ' , 

/ ' * The Detenninarion does not have any-cognizable binding legal effect, is ~ bindi~ o~ 
i its face. not is it app1i~ by EPA in a way ~o i~di~a~.that it is binding. ..' " ' :' 
,,'.' . :'... 

" "., ' .. The ~nado~ W4$ ,issued in,~Ponse to a sl?ed~c ~On from 'feIi\U ,Disposal 
S)'$tC~ Landfill, ~. (l1?SL) ~dof:s.not ,establish new generally ~ppliCable ~uirements foe· 

"any, pact)'. . , . , 

'. No ~guJated ,entity. ,is RqUiccd to dwl~ 'its ~;ior in ~po'l\$e to tho ~in,atio~. -. . .. '. . 

, ' . IR'IimOtMsh.lURll. ~'-wApl41GY 
~.fMIad~""'0I8aIIId_an""",*,,~t.tIM\IIa\I_,'~ 
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. . " 

lhe Oe~mt.ination only explains ~PA' $ decisioo. wholly widlin. EPA's discretion. and . 
that pursuant co 40 C.F.R. § 271.23(b)( l) cause does I\Ot eldst to commence witt&dtawal 
proceeding3 focTelW' haz.ardous wasre' .lotboriUtion program. . . ' 

: . EPA is ;leased tttat the pames invobied.'jn the sib.D.fttion di.sc~sScd u\ !he De~cmination 
have setttea rhe·(;ase. (f you have.Iil\Y fu¢let·questi<ms. piease contiect Dav~d Oillespio. MSj$~ 
RegiOnal CoWl$Cl; at (214) 665~1467. 

" 
Sincerely. . . 

,':1!J~~~--
Oavi4 Gilfespie ' . 

) , A~istant Regional Counsel 

, '. 
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RECORD EXCERPT NO.6 



CERTIFICATE OF SERVICE 

I, Marisa Perales, hereby certify that today, June 30, 2009, a paper and electronic 
copy of the Brief For Appellant Texas Disposal Systems Landfill, Inc., a paper and 
electronic copy of the record excerpts, and the official record in this case, 
consisting of one volume of the pleadings and exhibits, were served upon the 
following in the manner indicated: 

Marisa Perales 

For the U.S. Environmental Protection Agency; 
Lawrence E. Starfield, Regional Administrator; and, 
Lisa P. Jackson, Administrator: 

Mr. Charles R. Scott 
U.S. Department of Justice 
Environment & Natural Resources Division 
PO Box 23795, L'Efant Plaza Station 
Washington, D.C. 20026-3795 

By First Class Mail 
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