E
conch tions io claim a conditlonal
exemplion, for serious or repeated
noncompliance with any requlremnn_ 3
of subpdri N of this parl

§ 266 360. If ;’Uu Jose the transpor.atmn

N

and disposal condmonal exemption fora i e o

waste mptlon be reclarmed?
""[dj"i’ 18 fellainithe :
Lransportation and disposal exemption
for a wasle afler you have received a
relurnitecéipt confirming thal we have,.
received your notification of theloss.of.
llw cxcmplmn speuﬁed in §.266. 355(a)

specified in.§2 S
{(2) You send a notice, by cerlified
delivery, lo us that you are reclaiming
the exemption for the waste. Your
nolice musl be signed by your
-authorized-representalive cerlifyinv that
the information provided is truej*
"""" q leLe Thc nolice

musl:

(i) Explain the circumslances of ea h
failure,, . .

) Ccrllet al cach failure that

caused you Lo lose Lthe exemplion for the,. 1

waste has been corrected and that you...
again meet all conditions-for the waste
as of the dale you specify.

(i1i) Describe plans you have
implemented, listiig the specific
tha! you have taLen 1o ensure tha
conditions will be met in the fut
. {(iv) Include any other information

" want us lo consider when we review
your nolice reclaiming.the exemplion,

(b) We may terminall
condilional exemptiond

49 CFR Parts 261 and 268

Hazardous Waste ldenttﬁcatlon Rule::
(HWIR)::Revisions to the Mixture and
Derived- From-Rules.’ ’

AGENCY,,En rcnmenl'tl Protection
Agency (EPA). h
ACTION: Final fuler =0

‘SUMMARY: Today’s aclion finalizes lhe

retention.ol the mixlure rule and-the ..
derwed Imm ru]a?m the Resource

es 'ansurﬁ: 1ha1
.that are mi xed wilh

human health-and the environment.
EPAs ﬁnalzzmg two revisions to the

ed-ﬁ'om,m]es,
“tul€s 1o more specifically
S5 Eosed by parLlcuhr

st revision is an

your clmm is mappropnal.a

faxlure unsgiLlsi'dctorxly,
implement a plan with sleps Lo, prevenl.,,

another failure 1c meel the condilions “of

§266,315. In reviewing a reclaimed
conditional exemption under this
seclion, we may add condilions to the

sa,on for m.xlurcs and/or

wmtal:nlh L‘ormsw:ly, andfor

eACHTIY el clensn cs. The second

. ,hwxm'ste/mdex htms.
AR

wasles. Thislable is nol inlended’

ADDRESSES: Supporting‘fnaterials are
available for viewirig in the RCRA °
‘Ir;{ormn‘tion Center (RIC), localed al*

_Crystal Galeway 1, First Floor, 1235
-Jeflerson Davis Highway, Arlinglon, VA.

The Docket Identification Numbe. is F—
‘FFFyTheRICisopen
I ,,Monday through
dera). hnudays TG
review docket rmiermls dfds 22
recommended Lhat the public meke an
intment by Lcl“l}.l" 703 603 JZ_S.D

malerials are aqulable electr omcally
See lhe “Supr
g

FOR FURTHER INFORMATION CONTACT: For
general-inferrpation, conlact the RCRA
Hotlifig al"800 424-9346 or TDD 800
553-7672 (heaiing impaired). In the,
Washington, DC, meiropolilan arga’ call
703 212-9810"0r TDD 703 412-3323, |
For more detailed information on.
specific aspects of this rulemaking,
contacl Tracy Atagi, Office of Solids
Wasle 5304W, U.S. Environmental A
Protection Agency, 1200 Pennsylvani
Avenue, NW.,- Washington, DC 20360—
0002, 703-308-8672,
atagi.tracy@epa.gov.

SUPPLEMENTARY INFORMATION: The iddeéx
and many of the supporting malerials™
are available on the Internet. You ¢
find these materials al <http:// .
pa. gov,’epaoswer/hazqu elid/;

1 Entities

Entilies polemmlly affected by thi
action are generalors of industrial
hazardous wasle, and entilies thal'{réal,
store, lransport and/or dispose of (hes

exhaustive, bul rathér provides a guide
[or readers egarding enlilics ]11\31)* lo be
allecled by Lhis action.

SIC code

i ‘NAiCS"cnde‘

Lis! of potentially affected US Industrial Enlities

= RQVISIOH to 4 ‘CFR 251 3 Definition of hazardous waste B

Flvé 0551blé todes

Five poss:ble codes
32532

Four posssble codes
32731 .
Four poss:bie cod
Five possible cod
562111 & 562112 .
Five possible codes ..

Chemicals & allied producls manufacluring.

Industrial inorganic chemicals manufacluring. .

Plaslics malerials & resins manufacturing.

Medicinal chemicals & botanicals manufaciuring.
Pharmaceulical preparations manulaclunng

Pzints & allied manufacturing.

Induslrial organic chemicals manufacturing.

Peslicides & agriculiural chemicals manufacluring. |
producls manufacturing.

ydraulic cement producls manufacluring.
ibricaled metal coaling-& allied services . i .
MDlor vehicle & passenger-car bodies manu\aclurmg, :
Local trucking services (induslrial wasle shlpment)
Refuse (industrial wasle) trealment/disposal services.
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SIC code

NAICS code

List of potentially affected US Industrial Enlities

7389 ..,

36 possible codes ...
7532 .. 811121 ..
9511 92411 .
8711 .. 811121-

Business services. )

Auto repair & auto paint shops.
Waste management.

National security (military bases).

Explanatory Notes:

(1) SIC= 1987 Standard Industrial Classification system (US Department of Commerce's traditional code system last updaled in 1987).
(2) NAICS= 1997 Nortfr American Industrial Classificalion Syslem (US Department of Commerce's new code system as of 1997).
(3) Refer o the Internet websile http//www.census.gov/epcd/www/naicsdev.htm for additional information and a cross-walk table for the SIC

and NAICS codes systems.

- This table lists those entities that EPA
believes could be affected by this aclion,
based on industrial sectors identified in
the economic analysis in support of this
final rule. A total of about 120 entities
are expecied to benefit from the
proposed revisions (o 40 CFR 261.3 in
the 17 industrial sectors listed above,

but primarily in the chemicals and
allied products sector (i.e., SIC code 28,
or NAICS code 325). Other entities not

listed in the table also could be affected.

To determine whether your facility is
regulated by this action, you should
examine 40 CFR parts 260, 261 and 268
carcfully in concert with the amended

ACRONYMS

rules found at the end of this Federal
Register document. If you have
questions regarding the applicability of
this action to a particular entity, consult
the persons listed in the preceding For
FURTHER INFORMATION CONTACT scction.

Acronym

Definition

Clean Water Act

Multimedia, Multipathway and Multireceptor Risk Assessment
Administrative Procedures Act

Best Demonstrated Available Technology

Comprehensive Environmental Response, Compensation and Liability

Code of Federal-Regulalions
Chemical Manufaclurers Associalion

Department of Transportation

Environmental Proteclion Agency

Hazardous and Sclid Wasle Amendments of 1984
Hazardous Waste Identificalion Rule

Information ‘Colleclion Request

Integrated Risk Information System

Land Disposal Restriction

Low Level Mixed Wasles

Low Level Radioaclive Waste Disposal Facility
Maximum Achievable Control Technology
National Pollution Discharge Elimination System
Nuclear Regulatory Commission (NRC)

National Technology Transfer and Advancement Act
Office of Management and Budget

Office of Research and Development

Office of Information and Resources Management
Office of Solid Waste

Office of Solid Waste and Emergency Response
Performance Based Measurement System

Quality Assurance / Quality Control -

Resource Conservalion Recovery Act

Regulatory Flexibility Act

Reference Dose

Reference Concentration

RCRA Docket Information Center -

Small Business Regulatory Enforcement Fairness Act
Toxicity Characterislic

Toxicity Characteristic Leaching Procedure
Telecommunications Device for the Deaf
Treatment, Storage, and Disposal Facility
Unfunded Mandates Reform Acl.

Outline
Background

I. What law authorizes these rules?
IL. Which hazardous waste identification

cctive?
rules is EPA finalizing today? Belsivel

[T, What is the legal history of these rules?
I'V. How do the final rules compare to those
. proposed on November 19, 19997

V. When will the final rules become

Universal Treatment Standards

VL What other changes to the hazardous
waste identification rules is EPA
continuing to pursue?



|27268

“Fedéral Register/ Vol. 66,-No. 95/Wedngsday, May 16,2001 /Rules* &

e

rules
B Levn"hty
s Ty 0

VIIL:What wcre the ma;or.qommcnts't: the:
1+ -révisionito:4(:CFRi261.3 torexclude: .
wastesilisted solély for ignitability, * .,
ity, dndfor reactivity; and hp

'amlfarr.tmers Assocmtm:n [CMAY; -md
howhas: IZPAJesponded tothem?: i
A Expa.ndmc ‘the current headworks;

exdliisions
B. Excluding:}ha:
Excluding h-(zarc ;

'Xodaz s regulatory: changes'be:

admxmsterecl and enforcc:dJn the States?

Ccﬂfcch‘on Régliest) = o2
D.Unfunded Mandates Rcfcrrm Act
" E.Executive Order 13132: Federalism -1
F.Executive Order 13175: Consultation
~and Courdmatmn w.ih Indnn Tribal::
Gnvernments 2

o ahcma] Technoluny 'l"ransfcr and
"Advancement Act of 1995
1. Executi cDrdcr 12898: En\urnnmentai

X11L What iecl‘mc:'d carroction is EPA -
making in today’s rulemaking?

" Hazardous:and Solid Wastés-

~th&éeWistes that originate frof RCRA

lmzmdous} from the mixtire'and
ni rules; provided the J*mced
;i 'n dccordance with'40
56 ubparl’N. This Subparl,
ublishedasa fi'i'ﬁ rile
‘today’s Federal Register,

1bﬂaly requuumenis for
andincludes’severdl >

These.rules are prO‘mulcated nds:r
the authority of Sections:2002(a);:3001,
300%2; 3004;-and"30060f the Solid Wasle
Disposal-Aclol-#970 s amended byilhe
Resource Conservation:and ‘Recovery

Aclof1976 {RCRA);-as amended by the

'Amcndmcms of 1984’[HSWA] 8]

EPA promulgalad the mleme and
derivedz[romtiles in 1980 ag: parl of the
corrtprchensnfe ‘cradlelograve™
requiréments for ratiaging’ hdaardous
was| 5 TR3306 (May 19; 1980]
Numerou ‘!m ust: ies that cenvram

from rule ,prcvmusly_sebfoﬂh,m.éo
<CFR:261.3(a)(@)(111);.261-3(a)(23(iv)-and
261:3(6)(2){1), amd propdsed at-64 FR--
63482 (Novemberi19; 1999): Thels: .z
mixturg-and derived:from:rulesare aix
part: of the:RCRA: fulesthat define: s
whichiwastes-are:conisidered tobe
hazardotsnd therefore subjectior?
RCRA Subti tle' C rulés: The: mlﬁtture and

hazardous Wwaste hsted under Z0° CFR :
parl 2614 referred to'as “listed i
hazarc'fous wastes ]. Under the Imxlure

pendmg T
order 1 epsiire: contirined Iprcvmc:fmn of
human health 'lnd the environtient:

corrosivity “whisn' theyho Tonger’ e}.hzblt
any characlerislit ofhazatdotswasles
‘Mixtures ofwasleslisted:solelyforthe:

it dny charﬂc ;
wasle conlinue lo. be, exciuded under, »

_g'th:ﬁ lhe
ions. Lou}d nDL be"
ol unuI lcv

lermlnaied or
100}: elTecL

mixlures, der:ved ﬁ'om and as-generaled
wasles) are excluded once they no.: ..
longer exhibit a characteristic..
Tor the second revision, we.are, also
_{;na_hzmg a,cqn_dn_tlp,nai exemption for
certain low:level mixed waste (i.e,,
wasle thal is both radioactive and

Al thc mm‘lure
d ) Ongress made
this deadline enfcmmble under RCRA's
citizen suit provision, section 7002.
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On October 30,1992, we published
two notices, one removing the sunset
provision, and the other withdrawing
the May 1992 proposal. (See 57 FR
49278, 49280). We had received many
comments criticizing the May 1992
‘proposal. The criticisms were due, in a
large part, to the very short schedule
imposed on the regulation development
process itself. Commenters also feared
thal the proposal would result in a
“patchwork’ of differing State programs
because some states might not adopt the
revisions. This fear was based on the
belief that States would react in a
negative manner to the proposal and
refuse to incorporate it into their -
programs if finalized. Finally, many
commenters also argued that the risk
assessment used to support the
proposed exemption levels failed to
pravide adequale protection of human
health and the environment because it
evaluated only the risks of human
consumption of contaminated
groundwater and ignored other
pathways that could pose greater risks.
Based on these concerns, and based on
EPA's desire to -work through the
individual elements of the proposal
more carefully, we withdrew the
proposal. .

. Subsequently, a group of wasle
generating industries challenged the
March 1992 action that reinstated the
mixture and derived-from rules without
change. Mobil Oil Corp.v. EPA, 35 F.3d
579 (D.C, Cir..1994). The court rejected
this challenge, holding that the fiscal
year (FY) 1993 appropriations act made
the challenge moot because it prevented
both us and the courts from términaling
or withdrawing the interim rules before
we revised them, even if we failed to
meet the statutory deadline for the
revisions. - 2 1 )

We did not meet Congress’ October 1,
1994 deadline for revising the mixture
and derived-from rules. In early October
1994, several groups of waste generating
and waste managing industries filed
citizen suits to enforce the October 1
deadline for revising the mixture and
derived-from rules, Two of the cases
were consolidated and a third was
dismissed with the plaintiffs being
added as inlervenor to the consolidated
cases. Environmental Technology
Council v. Browner, C.A. No. 94-2119,
94-2436 (TFH) (D.D.C.). The U.S.
District Court for the District of
Columbtia entered a consent decree -
resolving the consolidated cases. The
consent decree, as subsequently
amended, required the Administrator to
sign a proposal to revise the mixture
and derived-from rules by November 13,
1995 and a notice of final action on the
proposal by February 13, 1997, and it

also specified that the deadlines in the
1992 appropriations act do not apply to
any rule revising the separate
regulations that establish jurisdiction
over media contaminated with
hazardous wastes. On November 13,
1995, the Administrator signed the
proposed Hazardous Waste
Identification Rule to revise the mixture
and derived-from rules, which was
published in the Federal Register on
December 21, 1995. (60 FR 66344). It
proposed a set of exemption levels for
hundreds of hazardous constituents,
many of which were based on a
complex multipathway risk assessment.

‘The notice also proposed torevise the

derived-from rule.to exclude wastes
listed because they exhibited the
characteristics of ignitability, corrosivity
and/or reactivity from the definition of
hazardous waste, and solicited comment
on the concept of providing a separate .
exemption for hazardous wastes mixed
with low level radioactive wastes.

We received extensive comments,
many critical,-on the 1995 proposal,
particularly with respect to the
scientific risk assessment supporting the
propesed concentration-based
cxemption from the mixture and
derived-from rules. As a result of the
comments, we concluded that .
considerable work néeded to be done to
resolve the complex scientific and . .
technical issues raised. On April 11,
1997, the District Court entered an order
amending the consent.decree in ’
Environmental Technology Council v.
Browner. The amended decree provided
us with additional: time to perform .
further scientific risk assessment work
and required us to ask for comment on
specific issues. On November 19, 1999,
we published a proposal requesting
comment on revisions to the mixture
and derived-from rules, and discussed:
and requested comment on the issues
specified in the consent decree. Today's
final rulemaking completes our legal
obligation regarding revisions to the
mixture and derived-from rules.

IV. How Do the Final Rules Compare to
Those Proposed on November 19, 19997

As we proposed, we are retaining both
the mixture and derived-from rules, and
the revisions to those rules that we are
finalizing today are for the most part the
same as those we proposed in November
1998. Our rationale and basis for today’s
final rulemaking is set forth in Sections
VII, VIII, and IX of this preamble.

The first revision amends the

_regulations under 40 CFR 261.3 for

wastes listed in 40 CFR part 261,
subpart D solely because they exhibit a
characteristic of hazardous waste. Under
current regulations, such listed wastes

as generated or treated are considered

* hazardous under RCRA Subtitle C, even

when the waste does not exhibit a
characteristic, unless they are delisted.
However, mixtures are considered non-
hazardous if the waste no longer
exhibits any characteristic.

In the November 19, 1999 notice, we
proposed to amend the scope of and
expand the applicability of the current
exclusion. The notice proposed a
clarifying change to the scope of the

_exclusion to include those wastes listed

in part 261,.subpart D enly fora
characteristic of ignitability corrosivity,
or reactivity, The notice also proposed
to expand the applicability of the
exclusion so all these materials. would
be excluded from hazardous waste
regulation if they are decharacterized
and meel the appropriate treatment
standards. The notice stated that most of
the currently regulated waste eligible for
this exclusion js listed as F003, but
would also include certain K-, P- and U-
listed wasles (See 64 FR 63390-63391,
November 19, 1999),

The exclusion applies when a
generator determines that the wasle,
whether as generated or after treatment,
does not exhibit any characteristic. This
exclusion is self implementing, with no
additional recordkeeping and reporting
requirements.” EPA is finalizing this
exclusion as it was proposed. With
respect to the applicability of land
disposal restrictions (LDR) in Part 268,
EPA is clarifying that when a waste has
been listed solely because it exhibits a
charagteristic of ignitability, corresivity,
and/or reactivity AND that waste does

" not exhibit any hazardous waste

characteristic at the point of genieration,
then that waste is not subject to the LDR
requirements. Wastes that are
characteristic at the point of generation
and then are subsequently
decharacterized are still subject to LDR
requirements. For information on the
major public comments and EPA's
responses and rationale for this
exclusion, please see Section VIII of this
preamble. For discussion of the LDR
issue in particular, please see Section
VIILD.,

_The second revision to the mixture
and derived-from rules involves mixed
waste [i.e., wastes that are-both
hazardous and radioactive). Under this
revision; mixed waste is conditionally
exemplt from the mixture and derived-
from rules, provided the mixed waste is

* Howevar, under 40 CFR268.7(a)(7)(a) generator
must still put a one-time notification in the facility
files describing the wasle generation, regulatory
exclusion, and disposition of the waste(s).
According lo 40 CFR 268.7(a)(8), this hotification
must be kept for at least three years.
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raised in-the comments, and EPA's
responses. For more detailed comment
responses, please see Hazardous Waste
Identification Rule: Revisions to the
Mixture and Derived-From Rules
Response io Comments Document..

A. Need for the Mixture and Derived-
From Rules :

(1)(a) Summary of the Comments on the
Need [or the Mixture and Derived-From
Rules

EPA received comments from. 38
comimenters in response to both the
1995 and the 1999 HWIR proposals
specifically concerning the necessity of
the mixture and derived-from rules. Ol
those comments, 14 were received from
industry, seven were from industry
associations, eight were from State
Agencies, five were from waste
management companies, two were from
waste management associations, one
was [rom a Federal Agency and one was
from a consultant.

The States and waste management
associations supported the retention of
the mixturg and derived-from rules,
~ while the industry commienters

generally believed thal the mixture and
derived-from rules were unnecessary. A
summary of lhe specific issues raised by
commenlers is provided below.

Twelve commenters explicitly
supported the retention of the mixture
and derived-from rules. Many of the
State commenters said that the rules
were necessary to capture mixtures and
derivatives of listed hazardous wasles in
the universe of regulated hazardous
wastes in order Lo protect human health
and the environment. The commenters
noled that withqut these rules, it would
be possible lo alter a particular waste to
the point that it no longer meets the
Hsting description without detoxifying,
immobilizing, or otherwise actually
treating the waste. One industry
association commenler also supported
the retention of the mixture and
derived-from rules, noting that although
il is not a perfect solution, the approach
has been used for the last 15 years in a
generally effective manner.

One waste management association
commenter also strongly supported the
retention of the mixture and derived-
from rules. The commenter believed the
mixture and derived-from rules were
necessary because they prevented many
wastes that clearly were hazardous and
that posed substantial threats to human
health and the environment from
escaping RCRA controls only because
they are mixtures or derivatives that no

_ longer fit an original listing description.
The commenter noted thal generators
send their listed hazardous wastes to

treatment facilities for initial treatment
Lo reduce the toxicity and/or mobility of
some, but not all, toxic constituents in
the waste. The commenter also agreed
that EPA’s experience with delisting’
petitions further supported the rationale
for the mixture and derived-from rules.
Twenty-six commenters did not
support the retention of the mixture-and
derived-from rules. Some asserted that
eliminating the derived-from rule would

- be a common sense reform of RCRA to

reduce unnécessary over-regulation of
many wastes. Many industry "
commenters and industry associations
commented that the mixture and
derived-from rules unnecessarily
continue to regulate low-risk material
resulting in significant waste
management costs with no associated
environmental benefit, thus also
affecting the credibility of EPA. Several

- of the comments cited EPA’s 1992

HWIR proposal, saying that “millions of
tons of mixtures and derived-from
residuals that must be managed as
hazardous waste * * * may actually
pose quite low hazards.” (57 FR 21451,
May 20, 1992). The Department of *
Defense acknowledged the need to
retain the mixture and derived-from
rules; howevér, the commenter noted
that the mixture and derived-from rules
have been a source of over-regulation for
low-risk wastes. ‘ .

Several commenters asserted that the
mixture and derived-from rules have no
continued viability, particularly in light
of the technological advances that have
developed since the rules were first
promuigated in 1980. They noted that
since 1980, the regulated: community
has madé considerable improvements in
the treatment, storage, and disposal of
hazardous waste. In their view, the
result is that the risks that formerly may
have been associated with the
management of hazardous waste have
been reduced significantly or
eliminated, such that the universe of
waste that may have watranted Sublille
C regulation in 1980 has been reduced
significantly, Six commenters agreed
with the U.S. Court of Appeals
observation in Shell Oil Co.v. EPA, 590
F.2d 741, 752 (D.C. Cir. 1991) that, “the
derived-from rule becomes
counterintuitive as applied to processes
designed to render wastes ;
nonhazardous. Rather than presuming
that these processes will achieve their
goals, the derived-from rule assumes
their failure.” Gommenters also noted
that the hazardous waste characteristics,
particularly the Toxicity Characleristic,
would continue to ensure proper
management of high risk wasles under
RCRA. :

Several commenters stated that when
compared to established standards, a
waste material is either hazardous or it
is not and it is not necessary to consider
the origin of the material. The
consultant noted that the mixture rule is
completely unnecessary and isn't
scientifically appropriate because if the
compound or element in the waste
needs to be controlled in a certain
environment, it doesn't matier what the
source is. Therefore, a regulation should
set the limit for that environment for
that compound or element and the
mixture and derived-from rules should
be eliminated. One commenter believed
that the continued inflexible application
of the mixture and derived-from rules
has served only to bring to light the self-
defeating complexity of the program.

(1)(b) EPA Response To Comments on
the Need for the Mixture and Derived-
From Rules

EPA acknowledges that the mixture
and derived-from rules apply regardless
of the concentrations and mobilities of
hazardous constituents in the waste. We
have implemented and-will continue to
pursue actions to reduce any
overregulation of low-risk wastes arising
from the mixture and derived-from
rules. Nevertheless, EPA believes that
retention of the niixture and derived-
from rules are necessary to ensure
protection of human health and the
environment. When EPA determines

" that a waste should be listed as

hazardous, we consider several different
factors; including the toxicity of the
chemicals in the waste, the persistence
of those toxic chemicals, and the degree
to which the chemicals bicaccumulate
in the environment. As discussed
below, the'act of mixing a hazardous
waste with another waste, or storing,
treating, and disposing of that wasle
does not necessarily remove the hazard
posed by these toxic chemicals. Under
RCRA, EPA has an obligation to ensure
that the risk posed by a hazardous waste
is controlled from the cradle to the
grave. Both the mixture and derived-
from rules are needed to make sure that
this obligation is carried out.

Concerns About Deliberate Evasion

When EPA originally promulgated the
mixture and derived-from rules in 1980,
one of our main concerns was that,
without these rules, generators could
deliberately evade regulation by laking
advantage of a “loophole’ in the
hazardous waste identification process.
(45 FR 33084, 33095 (May 19, 1980)).
Specifically, we believed that without
the mixture and derived-from rules,
generators could potentially alter their
waste so that it no longer meets the
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jurisdiction over hazardous wastewaters
under RCRA prior to their NPDES-
permitted discharge is necessary to
ensure pretection of human health and
the environment. .

Another reason why these
wastewaters should not be categorically
designated as non-hazardous prior lo
-discharge is begause that would
effectively exclude their treatment
sludges as well (by avoiding the
application of the derived-from rule).5
As explained below in more detail,
treatment sludges from these dilute
wastes cannot be assumed to be low
risk. In fact, treatment sludges can
contain high levels of the very
chemicals (e.g., heavy metals) that

caused the original waste to be listed. In’

these cases, the hazard that was
identified as the original basis of listing
has not been removed; it has merely
been transferred. to another type of
waste malrix (i.e., [rom a water loa
solid). )

In sum, EPA has excluded (through
the wastewaler treatment unit
exclusions) hazardous wastewaters from
regulation where we believe there is a
reasonable basis to do so, grounded in
the protection of human health and the
environment, and the statute excludes
from RCRA jurisdiclion industrial
wastewater discharges subject lo CWA
discharge permits. But based on the
available data, EPA believes that &
blanket wastewater exclusion from
regulation is not warranled. Instead,
EPA will continue to develep
approaches (e.g., targeted exemptions
and HWIR exemption levels) to address
wastewaters that are be considered low
risk, ’ %
Regulating Derived-From Wasies

As explained in 40 CFR 261.3{c)(2)(i),
-any solid waste derived from the
treatment, storage, or disposal of a
hazardous waste is also considered a
hazardous waste. Specific examples of
these derived-from wastes inciude
sludges, spill residues, ash, emission
control dust, and leachate. For derived-
from wastes that change location but are
otherwise unmodified, the questian of
their continued regulation is more
straightforward. Because such waste
would have the same levels of loxic
constituents and presumably the same
potential exposure patterns as the waste
that wag-evaluated for the original -
hazardous listing determination, it -

*These wastes would still be subject lo the
hazardous wasle characteristics of 40 CFR Parl 261,
Subpart C, but, as explained later in this preamble
section, such coverage would not address all the
unacceptable risks potentially posed by the
chemicals in these wastes. |

would pose lhe same unacceptable risk
as the original waste.

Other types of derived-from wastes
may have a different physical form than
the original waste, but still present the
same chemical hazard. Leachate derived
from the disposal of hazardous waste,
for example, can contain the same
chemicals as found in the original
waste, When EPA analyzed leachate for
purposes of promulgating effluent
guidelines for landfill leachate (65-FR

3007, January 19, 2000), we found that

wastewater generated as a result of a

particular industrial operation can have

a similar pollutant profile to leachate
generated by a landfill receiving the
bulk of their waste from that same
operation (65 FR 3008, 3012, January 19,
2000). During tréatment, chemicals in
hazardous wastewater are (ransferred to
the sludge, which is disposed of in the
captive landfill. Once the sludge is
disposed in a land(ill, persistent
chemicals-in this sludge can then
transfer Lo the leachate, which, when
managed in a wastewater treatment unit,
transfers them once more to sludge.
Although changed in form, the
treatment sludge (and leachate) could
still pose similar unacceptable risks as
the originally listed waste, depending
on actual concentrations and exposure
patlerns. S )

We also [ound considerable
differences between the leachate
sampleg from hazardous and those from
non-hazardous waste landfills in both
numbers of constituents of concern and
their concentrations. Hazardous waste
landfill leachate contained a greater
number of constituents than non-
hazardous waste landfill leachate, and
constituents found in both hazardous
and non-hazardous waste landfill
leachate were generally present in
hazardous waste landfill leachate at
concentrations an order of magnitude
higher than those found in non-
hazardous waste landfill leachate.6
Absent a risk assessment, it is not .
possible to determine whether the levels
of these constituents pose unacceptable
risk. However, the presence of such
constituents creates a continuing
concern regarding leachate derived from

_hazardous waste.

The other broad category of derived-
from waste arc treatment residues. At
least six commenters cited the D.C.
Circuit Courl of Appeals observation in
Shell Oil Co. v. EPA, 590 F.2d at 752
that “the derived-from rule becomes
counlerintuitive as applied to processes

“Development Dotument for Final Effluent
Livitations Guidelines and Standards for the
Laundfills Point Source Category, EPA-821-R-99—
019, U.8. EPA, January 2000:

designed to render wastes
nonhazardous.” However, the
presumption thal treatment always
renders hazardous waste nonhazardous
is overly simplistic. This presumption
does not take into account all products
of treatment, Even treatment that
operates properly is often designed to
isolate a hazardous residual. For
example, wastewater treatment designed
to procluce a sufficiently clean effluent
for discharge is also designed to move
the hazardous constiluents from the
wastewater into the sludge. The
resulling de-watered sludge, while
much lower in volume than the original
hazardous wastewater, has the potential
to have much greater concentrations of
hazardous chemicals. As explained
above, once-the sludge is disposed in a
landfill, persistent chemicals in this
sludge can then transfer to the leachate,
which, when managed in a wastewater
treatment unit] transfers them once
more to sludge.

The derived-from rule thus ensures
thal the chemicals in'the originally
listed waste that are transferred to
another matrix when'the waste is
managed remain under RCRA Subtitle C
control, Without the derived-from rule,
a hazardous wastewaler could be treated
so that hazardous constituents are - -
moved to the sludge. If the generator
could claim that the resulting sludge,
regardless of chemical concentration, no
longer meets the listing description,
then that sludge could be handled as
non-hazardous waste, and placed in an
unlined industrial landfill, or sent to a
land application unit.” The resulting
leachate would not necessarily be
collected. Instead, those chemicals that
first caused the waste to be listed could
potentially now enter the environment .
and, depending on the dctual chemical
concentrations and exposure patterns,
could pose unacceptable risks.

Other types of treatment, which result
in combining wastes with different
chemical concentrations; can result in
dilution of those chemicals, but may not
adeguately address the hazard they
could pose. As mentioned earlier in the
discussion on regulating mixtures,
combining wastewaters for centralized
treatment is oflen a legitimate treatment
practice, but the diluting effect of such
treatment does not address the transfer
of persistent chemicals to the sludge.

Finally, treatment that reduces the
amount of organic chemicals in a waste
does not typically address the risk from

7 These wastes would still be subject to the
hazardous waste characleristics of 40 CFR Part 251,
Subpurt C, but, as explained later in this preamble
scelion, such coverage would not address all the
unucceptuble risks potentially pased by the
chemicals in these wastes.
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waste “mixlures’ and “derived-from”
wastes. ' L

For more information about this
analysis, please see the background
document Analysis of RCRA “'Mixtures
and Derived-from” Hazardous Waste
Constituent Data, which is available to
the public from the RCRA Dockel. The
NHWCS database is available to the
public via the Internet at http://
www.epu.gov/epacswer/hazwaste/id/
hwirwste/economic.him.

Regulatory Coverage by the Toxicity
Characteristic .

EPA also does nof agree with
comments that the mixture and derived-
from rules are not necessary because the
Toxicity Characteristic (TC) provides
regulatory coverage of these wastes. The
TC currently sets regulatory levels for
only 40 chemicals. (see 40 CFR 261.24).
On the other hand, the hazardous waste
listings are based on hundreds of
different chemicals. (see Appendix VII
lo 40 CFR Part 261). In addition, the TC
levels are the result of laboratory
analyses Lo predict whether a waste is
likely to leach chemicals into
groundwater at hazardous levels, not the
result of a comprehensive risk
assessment. Depending on the actual
constituents in a waste and their
concentrations, wastes with conslituents
that fall below TC levels can stil] pose
unaccepltable risks to human health and
the environment if mismanaged. (55 FR
11799). EPA has listed wastes based on
the presence of constituents below the
TClevels, For example, in the final
listing decision for spent hydrotreating
and hydrorefining catalysts from
refinery operations, we analyzed the
potential risk from arsenic and benzene
using input leachate concentrations
capped at TC regulatory levels. The
results of this analysis suggested
unacceplable risks posed'by these
wastestreams [rom concentrations below
the TC regulatory levels (83 FR 42154).
The mixture and derived-from rules are
necessary for capturing such wastes that
could pose unacceptable risks from
chemicals without TC levels and for
risks not addressed by the TC approach.

Conclusion

When EPA determines that a waste is
capable of posing a hazard to human
health or the environmen! when
improperly managed, that determination
is based ‘on consideration of several
different factors, including the toxicity,
persistence, degradability in nature, the
potential of chemicals to bioaccumulate
in tissue, flammability, corrosiveness,
and other hazardous characteristics and
related factors. Thé act of mixing,
storing, disposing or even treating the

waste does notl guarantee removal of the
hazard posed by these chemicals, nor
does it remove EPA’s obligation to
ensure that the hazards presented by the
waste continue to be controlled from the
cradle to the grave, even when it is
transferred to another waste matrix.
Nevertheless, EPA will continue to
develop approaches to exempt low-risk
wastes from full Subtitle C regulation, as
appropriate. Since the original
promulgation of the mixture and
derived-from rules, we have invited
suggestions as to better ways of
handling the difficult issues associaled
with the mixing, treating, storing,
disposing, and otherwise managing
wasle following its generation. See 45
FR 33095 (May, 19, 1980). We have
considered and are continuing to pursue
suggestions for targeted exemptions
(e.g., the CMA suggestions discussed at
Section X of the preamble) as well as a
risk-based exit level approach to
identifying low-risk wastes.

B. Legﬁ]'ity of the Mixture and Derived-
From Rules

EPA received comments in response
lo both the 1995 and 1993 HWIR
proposals on RCRA Subtitle C
jurisdiction over mixtures and-
derivatives [rom the management of
listed hazardous wastes. Of the 42
commenters who specifically
commented on the statutory authority
for these rules, 38 were received from
industry (including utilities and irade
associations), two were from waste
management companies, one was from a
waste management association and one
was from an-individual commenter.
Almost all these comments expressed
the view that EPA lacked statutory
authority to promulgate these rules,
although other commenters who
generally supported retention of the
mixture and derived-from rules
expressed the view that these wastes are
properly under RCRA Subtitle C '
jurisdiction.

The waste management association
agreed that EPA had statutory authority
under RCRA to promulgate the mixture
and derived-from rules in 1980, and that
EPA also had ample authority io retain
the basic rules now without change. The
commenter, citing Shell Oil Corp. v.
EPA, believed that the rules were
consislent with EPA's legal authority
under RCRA section 3001 to determine
when wastes are hazardous based on.
listing criteria, and under RCRA
sections 3002+3004 (o impose
regulalory standards until wastes have
ceased o pose a hazard to the public.

As noted, most commenters expressed
the view that EPA is acting beyond its
statutory authority by retaining the

mixture and derived-from rules. These
comments asserted three main points:
(1) Mixture and derived-from wastes do
not meet the statuiory definition of
hazardous under RCRA section 1004(5);
(2) EPA has not met the requirements
under section 3001, 42 U.S.C. Section
6921 and 40 CFR 261.10 and 261.11 for
designating wasles as hazardous; and (3)
EPA has no authority under sections
3002-3004 of RCRA to designate wastes
as hazardous. A summary of each of
these specific issues raised by
commenters, and EPA’s response lo
these issues, is provided below. For
more information on'these comments
and EPA’ responses, please see
Huazardous Waste Identification Rule:
Revisions to the Mixture and

Derived-From Rules Response (o
Comments Document.

(1)(a) Comment: Mixture and Derived-
From Wastes Do Not Meet the Statutory
Definition of Hazardous Under RCRA
Seclion 1004(5)

Numecrous commenters from
industries, industry associations, utility
companies, utility company associations
and wasle management companies
generally believed that the mixture and
derived-from rules were too broad and
swept in many wasles which did not
meel the statutory definition of
hazardous wastes, and that the derived-
from rule in particular was not
supported by statutory authority. One
commenter even felt that the derived-
from rule was a “legal fiction” because
treatment residuals must be managed as
if the treatment had not occurred.
Commenters noted that EPA only was
authorized under the Resource
Conservation and Recovery Act (RCRA)
to designate as hazardous waste lhose
solid wastes thal EPA determined may
(1) cause, or significantly contribute to
an increase in mortality or serious
illness, or (2) pose a substantial present
or potential hazard to human health or
the environment when improperly
managed (RCRA section 1004(5), 42
U.S.C. 6903(5)). Commenters expressed
the view that EPA can regulate under
Subtitle C only those solid wastes that
EPA determined pose substantial
hazards per the language in Section
1004(5) of RCRA. Many commenlers
also noted thal, in their view, many of
these wastes pose minimal or no threat
lo the environment and public health.
The majority of these commenters
believed that EPA made no attempt to
demonstrate that derived-from wastes
met the statutory definition of
hazardous waste. Instead, lhese
commenters believed EPA simply drew
conclusions that these materials were
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subsiitthe HWIR mode) to-an independent peet -
review, and respond: publicly lo the Tindings 6l the

puer revu. prior.lo using it Lo establish regulatory
determiations. S. Rep. No.'106-410 al 90 (2000} ).
EPAS currently in the process of preparing for that

peer review.
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said lo meet lhe statutory hazardous
waste definition, at the very least it is
reasonable and consistent with RCRA to
presume that mixtures and derivatives
of listed hazardous wastes remain
hazardous under the definition, unless
that presumption is rebutted through
the delisting process. As discussed
furtheér in the next section, Congress
established clear standards for
hazardous waste identification, but did
not speak specifically to the issue of the
circumstances under which mixtures
and derivatives of listed hazardous
wasles should be regulated. Under these
circumslances, EPA must interpret and
implement the statute in a way that
ceffectuates the statutory objectives. The
mixlure and derived-from rules are the
only implementation approach that EPA
is aware of at this time that effectuates
the protective purposes of RCRA.

(2)(a) Comment: EPA Has Not Met the
Requirements Under Section 3001, 42
U.5.C. 6921 and 40 CFR 261.10 and
261.11 for Designating Wastes as
Hazardous

These commenters also disagreed
with EPA's claim of authority under
section 3001 (60 FR at 66348, 64 FR
63390). The commenters believed that
EPA had not followed the required
procedures or made the findings
required by RCRA to identify “mixture
and derived-from wastes” as hazardous.
They noted that sections 3001(a) and (b)
outline a two-step process for
classifying wastes as hazardous. EPA
first must specify criteria to determine
if the wasto is “hazardous,” 42 U.S.C.
6921(a); which is defined as presenting
a substantial present or potential hazard
to human health or the environment 42
U.S.C. 6904(5). Once the criteria are :
established—as they have been in 40
CIFR 261.10 and 261.11—the
commenlers stated that EPA must apply
these criteria to identify a characteristic
of hazardous waste or to list'a waste as
hazardous: In Lthese commenters’ view,
the mixture and derived-from rules
idenlify a broad class of wastes as
hazardous without regard to the criteria
established by EPA. Also, they noted
that the proposal did not discuss how
mixtures and derived-from wasles pose
a substantial present or potential threal
o human health or the environment,
nor did EPA discuss concentration
levels, mobility, persistence, or any
other objective laclors of hazardousness
that are listed in the statute or the
regulations. :

In addition, numerous commenlers
from industries, industry associations,
utility companies and utility company
associations disagreed with EPA
idenlifying mixture and derived-from

wastes as a “‘class” under 40 CFR 261:11
(60 FR at 66348, 64 FR at 66390). They
believed that such identification
required a finding that EPA had reason
to believe that individual wastes within
the class “typically or frequently are
hazardous” under the definition at
RCRA section 1004(5) (see 40 CFR
261.11(b)). Commenters noted that -
EPA’s own longstanding practice was
that, in a class-wide listing
determination, “typically or frequently”
meant that more than 50 percent of the
samples taken from that class exhibited
some or all of the 40 CFR 261.11(a)
crileria (sce, e.g., 56 FR 48020, Sept. 23,
1991 and 45 FR 33114, May 19, 1980).
The commenters stated that EPA  ~
historically has required that samples of
a waste class contain concentrations of .

- toxic constituents at 100-1000 times

specified health-based numbers to be
considered as posing a “‘substantial
hazard” under 40 CFR 261.11(a)(3) (see,
e.g., 56 FR. 48018, Sept. 23, 1991 and
57 FR 21453, May 20, 1992). They noted
that EPA generally requires that wastes
typically and [requently contain toxic -
conslituents at “many times" health-
based levels and that such constituents -
be mobile and persistent. The current

" proposal made no reference to these

prior practices, nor did it offer evidence
that EPA collected or analyzed any
samples or otherwise attempted to
demonstrate that 50 percent—or any
substantial percentage—of mixtures or
treatment resicdtues met any of the
specific criteria of § 261.11(a). Also,
they commented that the proposal
offered nothing responsive to the 100~
1000 times health-based numbers
requirement. In addition, they noted
that the class must have “sufficient
uniformity” to apply the criteria in 40
CFR 261.11 {45 FR 33114). The
commenters felt that it was obvious that
the class of mixture and derived-from
wastes was anything but uniform, a
poinl admitted by EPA (45 FR 33095-
96, “the polential combinations of listed
wastes and other wastes are infinite’).
Therefore, the class did not have the
requisite uniformity needed to be
classified as hazardous.

{2)(b) EPA Response

EPA does not agree with comments
that the Agency lacks statutory authority
under RCRA Section 3001 for either the
mixture rule or the derived-from rule.
We have the slatutory authority to
promulgate these rules as part of the
authorily to “develop and promulgate
criteria for identifying the
characteristics of hazardous waste and
for listing hazardous waste.” Among the
criteria are the provisions of 40 CFR
261.3, which provide generally

applicable criteria for the identification
of hazardous waste. The mixture and
derived-from rules are included in
section 261.3(a)(2), which states that a
solid waste is a hazardous waste if “[it
meels any of the following criteria.”
These rules ensure that listed hazardous
wastes that are mixed with other wastes
or treated in some fashion do not escape
regulalion as hazardous waste.until EPA
has made some determination that they
no longer threaten human health or the
environment. This section also includes
the exclusions from the definition of
hazardous waste, including those
promulgated today, where EPA has
made specific findings on the record
that the excluded wastes are no longer
hazardous under the criteria set forth in
the exclusions. We will continue to
pursue aclditional approaches to exempt
low-risk wastes, as appropriate.

The commenters’ position rests
largely on the assumption that mixtures
and derivatives of wastes are entirely
new and distinct substances from the
originally listed waste, leading to the
apparent conclusion that EPA must
make a separate, record-based finding of
hazardousness for each of the infinite
variations of mixtures and derivatives
generated from the wastes EPA has
listed. EPA disagrees. In upholding the
“contained-in policy,” the U.S. Court of
Appeals for the D.C. Circuit deferred to
EPA’s conclusion that a listed
hazardous waste cannot be presumed to
change character when it is mixed with
an environmental medium. Chemical
Waste Management v. EPA, 869 F.2d
1526, 1539 (1989). We believe that the
same reasoning applies to the mixlure
rule. Similarly, as discussed in Section
VILA.2, waste management residuals
can contain constituents from lhe
originally listed waste at even higher
concentrations than the original wasle
and, therefore, may pose a hazard.
Indeed, EPA views the mixture and
derived-from rules as applications of the
general principle that “a hazardous
waste will remain a hazardous waste”
unless it is excluded through a -
regulatory process. 40 CFR 261.3(c)(1).
See Chemical Waste Management, 869
F.2d at 1539 (upholding contained-in
policy as interpretation of § 261.3(c}(1)).

EPA's approach is consistent with

‘Congress’ intention that hazardous

waste be regulated for the long term
under a comprehensive regulatory
program. One of the findings upon
which the 1976 RCRA legislation was
based was that “hazardous waste
presents, in addition to the problems
associated with nonhazardous solid
wasle, special dangers to health and
requires a grealer degree of regulation
than does nonhazardous solid waste.”
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con'slildents)otherthan those for-which
the wasle'waslisted” il the Agency<‘has
sonable basis:to believe that such
faclors could cause |
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managed at the permitted facility, as
well as information regarding the site at
which the “'products of treatment’' of
hazaidous waste will be managed.

Finally, the appropriations act

" provision that EPA is implementing
with loday's rule requires that the
mixture and derived-from rules would
continue in effect while EPA developed
revisions to the regulations. Public Law
No. 102-389, 106 Slat. 1571 (October
1992). That provision instructed EPA to
“promulgate revisions to paragraphs
{a)(2){iv) and (c)(2](i) of 40 CFR 261.3,
as reissued on March 3, 1992 * * *",
Congress expressed no intent Lhat these
rules be rescinded or replaced.

We also disagree with commenters’
assertion that the mixture and derived-
from rules viclate the “two-stepr
process” of section 3001(a) and (b) for
‘hazardous waste identification. IL is true
that the statute requires EPA to .
promulgate criteria for hazardous waste
identification (section 3001(a)) and,
based on those criteria, to identify
characteristics of hazardous waste and .
lo list hazardous wastes (section
3001(b)). In'general, EPA has done this
in separate steps. See 40 CFR parl 261,
Subpart B (criteria) and Subparts Cand
D (characteristics and lists). However,
the statute does not preclude EPA from
creating self<implementing criteria, as
EPA has done with the mixture and
derived-from rules. EPA does not
interpret 3001(b) as imposing an
obligation on EPA to undertake a
separate waste identification rulemaking
step following the development of self-
implementing criteria. Alternatively, the
mixture and derived-from rules could be
viewed as a simultaneous exercise of
EPA's 3001(a) and 3001(b) authority.
Nothing in the statute prevents EPA
[rom simultaneously, in combined
regulations, establishing the crileria for
waste identification, and identifying the
‘characteristics of hazardous wasle and
listing waste.

We agree with commenters who point
oul that EPA has not used the class
lisling process under 40 CFR 261.11(b)
to list mixtures and derived-from wastes
as a class. However EPA does not agree
that mixtures and derivatives must be
individually listed or identified as
hazardous wastes before being subject to
Subtitle C jurisdiction. As previously
stated, mixtures and derivatives are
identified as hazardous waste by virtue
of containing or coming from wastes "
that have been listed pursuant to the
criteria in 40 CFR 261.11. EPA cannot -
presume that the hazardous constituents
that are the basis of the original listing
are always eliminated or rendered
nontoxic simply because a waste is

mixed with other wastes or managed in
some fashion.

(3)(a) Comment: EPA Has No Authority
Under Sections 3002-3004 of RCRA To
Designate Wastes as Hazardous.

Several commenters from industries,
industry associations, utility companies,
utility company associations and waste
management companies also disagreed
with EPA's claim of authority under
sections 3002-3004 of RCRA. They
argued thal these sections of RCRA
provide [or hazardous waste
management standards for generalors,
transporlers, and treatment, sterage and
disposal [acilities, nol for identifying
hazardous wastes, Instead, that role is
unambiguously carried out by section
3001. 42 U.8.C. 6921, and in previcus
promulgations and in litigation, EPA
relied primarily on section 3001 to
justify the mixture and derived-from
rules.

(3)(b) EPA Response

In citing sections 3002-3004 in the
discussion of EPA’s statutory authority,
we did not intend to imply that these
sections by themselves provide statutory
authority for the mixture and derived-
from rules. Rather, our inlenl was to
explain that these sections inform the
process of identifying hazardous waste
under section 3001 because the purpose
ol identifying a solid waste as hazardous
is to ensure that it-is managed properly.

The statute directs EPA o regulate
hazardous waste generators (section
3002(a)), hazardous waste transporlers
(section 3003(a)), and hazardous waste
treatment, storage, and disposal
facililies (section 3004(a)) “‘as necessary
to protect human health and the
environment.” It is our view that this
informs the decision of when waste
should be identified as hazardous and
therefore subject lo the regulatory
requirements of Sublitle C . In deciding
whether to identify a waste as
hazardous under section 3001, EPA
considers whether Subtitle C controls
on the wasle are necessary to protect
human health and the environment. We
have therefore consistently interpreted
section 3001 to give us broad flexibility
in fashioning criteria for hazardous
wastes to enler or exit the Subtitle C
regulatory syslem. See, Military Toxics
Project v. EPA, 146 F.3d 948, 958 (D.C.-
Cir. 1998). As discussed abowe, this
inlerpretalion is consistent with the
statutory purpose of prolecting human
health and environment by establishing
a comprehensive hazardous waste
regulatory program. (RCRA sections -
1002, 1003). . :

In addition to providing the context in
which the determination of whether a

waste “should be subject to the
requirements of Subtitle C,” sections
3002-3004 allow us to continue to
impose requirements on waste handlers
until wastes have “cease[d] to pose a
hazard to the public.” Shell Oil Co. v.
EPA, 959 F.2d 741, 754 (D.C. Cir. 1991).
See also Chemical Manufacturers Assoc.
v. EPA, 919 F.2d 158, 162-85 (D.C. Cir.
1990) (EPA may regulate the disposal of
nonhazardous wastes in a hazardous
waste impoundment under section
3004) and Chemical Waste
Management, Inc. v. EPA, 976 F.2d 2, 8,
13-14 (D.C. Cir. 1992) (EPA may require
further treatment of wastes under
seclion 3004 even though they cease to
exhibit a hazardous characteristic).
Without the mixture and derived-from
rules, EPA could not cffectively carry
out its obligation under sections 3002—
3004 to protect human health and the
environment. Thus, in addition to the
specific authority of section 3001, the
mixture and derived-from rules are
authorized under section 2002(a)(1),
which empowers the Administralor to
“prescribe * * * such regulations as are
necessary to carry out his functions®
under RCRA,

C. Regulatory Cost of the Mixture and

- Derived-From Rules

(1) Summary of Comments on the
Regulatory Cost of the Mixture and
Derived-From Rules '

EPA received comments from five
commenlers in response to both the

- 1995 and the 1999 HWIR proposals

concerning the regulatory cost of the
mixture and derived-from rules. Of
those comments, four were received
from industries, and one was from an
industry association. The commenters
generally argued that the rules
constituted over-regulation of low-risk
wastes causing high costs and heavy
burdens with little benefit Lo human
health and the environment. A summary
of the specific issues raised by
commenters is provided below.

One industry commenter argued that
the rules have added significant costs to
the operation of manufacturing facilities
throughoul the nation, while providing
insignificant benefits to human health
and the environment. The commenter
noted that the generation of large
quantities of hazardous wastewaters
based solely on the practice of efficient,
centralized wastewater (realment has
led the company to evaluate the
segregation of hazardous and non-
hazardous wastewaters, to prevent the
attachment of a “hazardous” label to
those non-hazardous wastewaters. Such
a segregation would require a second
treatmentl [acility and much re-piping,
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REVISIONS To 40 CFR 261.3 THAT HAVE REDUCED THE REGULATORY COST OF THE MIXTURE AND DER!VED FrROM

RULES

CFR citation

" Hazardous wasle(s) affecled

Year promulgaled (FR citation)

© 40 CFR 261.3(a)(2)(iv)(A) and (B) ...

40 CFR 261:3(a)2)(W)(C) wvivoreireeerresesivsensinien
40 CFR 261.3()(2)V)D) woooreresveersseserssssons

40 CFR 261.3(a)(2)(iv)(E) ..
40 CFR 261.3(a)(2)(iv)(F) and (G)
40 CFR 261.3(a)(2)(v). .
40 CFR 261.3(5)(2)(Ei)(-A)

40 CFR 261.39(C)(2)I1NB) wvvrvvrrvssvsssssssnssenneninns
40 GFR 261.3(C)(2YNCY vorvvoecemt s

40 CFR 261. 3(c)(é)(1=)(D)
40 CFR 261. 3(0)(2}(=|)(E)
40 CFR 261.3(1) ..

Certain sclvents managed in waslewaler
treatment systems.

Cerlain petroleum wastes discharged to the
refinery oil recovery sewer,

De minimis - losses of commercial chemical
producl.

Certain laboratory wastewalers ..

Certain carbamate wastewaters

Used oil .

Certain waste pwkle Ilquor s]udges

Wastes derived from burning certain oil- bear-
“ing wasles as fusl.

Wastes' derived from high temperature metals
recovery of certain hazardous wasles.

Certain types of biological treatment siudge - ...

Cerlain types of catalyst inert support media ..

Certain types of debris contaminated with a
hazardous waste.

1981 (46 FR 56582)

1981 (46 FR 56582) Addilional wastes added
in 1898 (63 FR 42184)
1981 (46 FR'56582)

1981 (46 FR 56582)
1995 (60 FR 7848)

1992 {57 FR 41611)

1984 (49 FR 23284) T
1987 (52 FR 11819)

1992 (57 FR 37263)
1995 (B0 FR'7848)

1998 (63 FR 42184)
1992 (57 FR 37264)

In each of these revisions lo 40 CFR
261.3, EPA considered Lhe case-specific
circumstances of the wasle alfected and,
through the formal rulemaking process,
determined that Lhese wastes merited
special consideration under the
hazardous waste identification rules. In
many cases, these wasles slill warranted
enough concern te impose specific
management and other implementation
requirements. For example, the solvent
exclusions in 40 CFR 261,3(a)(2)(iv)(A)
and (B) require that (1) these wastes are
managed in a system the discharge of
which is subject to regulation under
either section 402 or section 307(b) of
Lhe Clean Water Act, and (2) the total
weekly usage of these sclvents divided
by the average weekly flow of the
wastewater into the treatment works
would not exceed a specific regulatory
level (either 1 ppm or 25 ppm]).

Under today’s final rule, EPA has
continued the effort to reduce the
burden from the mixture and derived-
from rules where appropriate by
excluding wastes listed solely for
ignitability, corrosivity, and/or
reactivity, once the waste no longer
exhibits any of the hazardous waste
characteristics (40 CFR 261.3(g)). We are
also finalizing a conditional exemption
for mixed waste from the mixture and -
derived-from rules, provided the miked
waste is handled in accordance with 40
CFR parl 266, Subpart N. {40 CFR
261.3(h))

Finally, over Lhe past twenly years
EPA has promulgated numerous rules
eslablishing exclusions or conditional
exemplions [rom the solid and
hazardous waste definitions, and [rom

. regulatory requirements [or parlicular
wasles and management practices,
These exemptions are part of EPA's

overall effort to avoid unnecessary
regulation of waste.

EPA plans to continue work on other
types of hazardous waste exemptions,
including lhe additional targeted
exemplions for certain categories of
wastes and management practices, and
the concentration-based exempnons
(MWIR exemption) discussed in the
November 19, 1999 proposal. We also
plan to continue on-going efforts to
streamline the exisling delisting
program.

In regard to the specific examples of
over-regulation claimed by one
commenter (see comment # WH2P-
00035, page 10), it is difficult for EPA
to fully evaluate these cases without
more specific data. For example, in the
case of wastewaters where most of the
arsenic has been precipilated and
removed, it is not clear whether there -
are any other hazardous constituents of
concern in-the treatment sludge, and..-
whether the residual arsenic might still
pose a risk (depending on waste volume
and management method). In the case of
contaminated bricks from hazardous
waste refractories undergoing repair, it
would appear that the exclusion for
debris [40 CFR 261.3(0)] could address
this concern. Finally, for wastewaters
that had received ethylene oxide as part
of an emergency incident, while it is
true that ethylene oxide eventually
breaks down to ethylene glycol, this
reaction is not instantancous. When
released into water, ethylene oxide will
primarily be lost by three processes:
volatilization, hydrolysis and
biodegradation. The half-lives of these
reactions range [rom a few hours lo up

lo 20 days."3 Ethylene oxide itself is
loxic, and if these wastewalers were
automatically considered non-
hazardous, they could present a
substantial risk, depending on actual
concentrations and exposure patlerns.
Both low level chronic exposure and
acule high levels of ethylene oxide can
lead to a broad spectrum of neurological
effects. Also, inhalation studies have
shown that exposure lo ethylene oxide
can.result in a wide range of
carcinogenic effects, and NIOSH
considers ethylene oxide to be a
potential occupational carcinogen.?4
Therefore, EPA does not agree that such
a mixture should be automatically

. excluded from hazardous waste

regulation. More importantly, since the
purpose of this rulemaking is not to
evaluate individual wastestreams; EPA
does not believe this example
demonstrates that the mixture and
derived-from rules themselves are
unnecessary as a general matier.

EPA understands that the RCRA
regulations, in particular the waste
identification regulations, can be
difficult to understand. We have
attempled t6 use plain language in
drafting loday's revised regulatory
language, and will continue to make
regulatory language more accessible to
readers in the future. In addition, we
believe that the mixture and derived-
from rules are more straightforward than
the alternative of h{(\nncF to evaluate
each combinalion and permutation of *

12 Agency for Toxic Substances and Disease
Registry. (1990). Dralt Toxicological Profile for
Ethylene Oxide,

' National Institute for Occupational Salety and
Hmlil % Uﬂﬁ‘]] Ethylenc Oxide Sterilizers in Health

Facili Engineering Controls and Work
I’Id:.v Practices. DIMS (NIO‘;[IJ No. 89-115.
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lo list as hazardous. (65 FR 55684,
Seplember 14, 2000). The issue had
been purely theoretical before that point
because no waste had ever been listed
for the TC. In the inorganics listing
delermination proposal, however, EPA
proposed lo list baghouse filters from
antimony oxide production for the TC.
Despite the fact these wastes fail the TC
for lead and arsenic, they are not always
‘being managed as Subtitle C hazardous
waste, nor are these wastes always
ireated to the appropriate LDR
standards. By listing them, we would
clarify their regulatory status. In the
preamble to the inorganics listing
propaosal, EPA noted that proposed
revisions to the mixture and derived-
from rules did not include an exclusion
for wastes listed for the TC (65 FR
55705). EPA did not receive any public
comments in response to this discussion
in the Inorganics Listing proposal.

B. Toxicity of Wastes Listed for
Ignitabilily, Corrosivity, and/or
Reactivity

(1) Comments on Toxicity of Wastes
Listed far Ignitability, Corrosivity, and/
or Reactivity

EPA received two comments in
response to the 1999 proposal
concerning the potential toxicity of
wasle under the proposed expanded
exclusion to the mixture and derived-
from rules. One was [rom a waste.
management association and one from a
State agency. A summary of the specific
issues raised by commenters is provided
below. -

The commenters believed that EPA
must evaluale the properties carefully,
especially the toxicity, of the 29-
compounds propased to be excluded.
They assert that some of these wasles
are aculely hazardous and merita
thorough review to ensure that the
exclusion is appropriate. The waste
management association noted that EPA
had not performed an evaluation of the
negative environmental impact
associated with eliminating these codes.

Ignilable, corrosive, and reactive wastes -

could conlain substantial levels of loxic
constituents that could be low enough
nol lo exhibit a characteristic of
ignilability, corrosivity or reactivity, yet
high enough to cause environmental -
damage: One darhage case or Superfund
site can cause damages far in excess of
the $4.6 million estimated savings
predicted by EPA. The waste
management association further argued
that EPA’s Hazardous Waste
Characteristics Scoping Study (Nov. 15,
1996) identified numerous gaps in the
current RCRA identification of
characteristic wastes. The commenter

believed that gaps were so serious that
EPA should not be proposing to
eliminate any listing that was based on
a characteristic until the deficiencies
identified in the 1996 Scoping Study
were addressed fully. Also, EPA must
not eliminate any listing once the
characteristic is removed, because the
underlying hazardous constituent still
represents a substantial threat even after
LDR treatment.

{2) EPA Response to Comments on
Toxicity of Wastes Listed for
Ignitability, Corrosivity, and/or
Reactivity

EPA continues lo believe that wastes
that were listed only for the
characteristics of ignitability,
corrosivity, and reactivity should
become excluded once they no longer
exhibil any characteristic, including the
texicily characteristic. While it is true
that these wastes could contain
constituents that were not considered in
the original listing determination, EPA
does not believe this possibility,
without information demonstrating
some parlicularized basis for concern,
warrants continued regulation of the
wasle under Subtille'C once it is
decharacterized. This is because of the
unique nature of listings based on the
three characteristics in question. (See
the discussion, in Section VIIL.A. above,
regarding the differences between -
wastes-listed for the toxicity ~
characleristic and wastes listed for the
characteristics of ignitability, corrosivity
and reactivity). These listings are unlike
toxicity-based listings, which invelve
development of detailed risk
assessments and consideration of a
range of technical factors. See 40 CFR
261.11(a)(3). In contrast, the basis for
listings based on one of these :
characteristics is simply that the waste
exhibils the relevant characteristic (see-
40 CFR 261.11(a)(1)).

Listings that are based on 40 CFR
261.11(a) criteria increase the clarity
and certainty of the applicability of the

.Subtitle C system to these wastes. By

listing the waste, EPA clarifies that it is
hazardous withéul the need for a site-

by-site demonstration that the waste in .

fact exhibits the characteristic, thereby
simplifying implementation and
enforcement regarding these wastes.
EPA does not believe these listings:
should alter the basic-principle that a
characteristic wasle should not be .
regulated as hazardous if it no longer
exhibils the characteristic. Consistent
wilh this approach, EPA provided in
1981 an exemption from the mixture
rule for wastes listed for one of these
characteristics that no longer exhibits .
Lhe characteristic (see 46 FR 56582,

November 17, 1981). Today's rule
provides a conforming change to the
derived-fromTule, which, because the
1981 rule only focused on mixtures,
does not currently contain a comparable
exemption, (see 60 I'R 66349, December
21, 1995). The same rationale also
supports the inclusion of as-generated
waste in today’s rule (although, since
these wastes were Hsled solely on Lhe
basis of exhibiting a characteristic, EPA
expects these wastes to cxhibit the
characteristic at the point of generation).
Thus, EPA does not believe that the
possibility that these wastes may
contain additional hazardous
constituents not considered in the
original listing justifies continued
regulation of the waste.

As stated earlier, EPA already
excludes mixtures of these kinds of
wastes, once the basis for listing these
wastes has been removed. In addition,
unlisted characteristic waste becomes
non-hazardous when it ceases to be
characteristic. Expandling the exclusion
lo non-mixtures that similarly do not
exhibit the characteristic (particularly
treatment residuals) would still be
protective of human health and the
environment. If there is any information
that indicates thal the eriginal lisling
determination should have been based
on toxicity risks, then the proper
remedy is to amend the basis for listing
the waste . The public.can pelition EPA

‘to reconsider the basis for listing any

such waste .
In regard to the toxicity of the listed
chemicals themselves, EPA has
examined the most recent toxicity data
in IRIS comcerning the chemicals in the
29 wastes listed solely fora-
characteristic, and does not believe
these chemicals present a particular
basis for concern. We found that
fourteen of the chemicals have RfD's or
RIC's available in IRIS. (This includes
the eight 003 solvents discussed
below—see Section VIILC. of the
preamble). EPA used these RfCs and
RIDs to caleulate conservative
screening-level health-based numbers
(HBN) for those chemicals, and
compared them to the relevant -
Universal Treatment Standards (UTS)
these chemicals would need to meet
under Land Disposal Restrictions, in
those cases in which numerical
standards were available. For most of
those chemicals, the relevant UTS
slandards are much-Jower than the
conservative health-based numbers
calculated for water and soil ingestion
pathways. As discussed in Section
VIIL.C below, the level for one of the
chemicals, n-butyl alcohal, is not
significantly higher. Therefore EPA

- believes lhat excluding wastes that have
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conservative health-based numbers
calculated for waler and soil ingestion
pathways. The health-based number for
the remaining chemical, n-butyl alcohel,
is only slightly lower than the UT$
standard (3.3 mg/L water ingestion HBN
vs 5.6 mg/L waslewater UTS).15 Given
the fact that the health-based numbers
are conservalive screening numbers,
EPA does not believe this difference is-
of concern, Therefore EPA remains
confident thal excluding ignitable Fo03
solvents, when they have been :
decharacierized, is prolective of human
health and the ehvironment.
Commenlers also claimed that F003
solvents, because Lhey are general use
solvents, can carry with them various
constituents other than the solvents
themselves, and that this was a reason
for listing the FOO3 solvents in‘the first
place (see 50 FR 53317, December 31,
1985). EPA acknowledges that in the
1985 solvenls final rule, we noted that
additional toxic contaminants would
likely be present in the spent solvent.
We also stated, however, that we did not
evaluate FOO3 wastes for other toxic
constituents thal could be present at
levels of regulatory concern. Therefore,
loxicity was a nol a basis for listing
003 waste.
When the Fo03 listing was Finalized

in 1985, because it was listed solely for
-ignitability, mixtures of FO03 waste and
solid waste were eligible for the
exemption for mixtures of waste listed
for a characteristic that no longer exhibit
any. characteristic of hazardous waste.
Expanding the exclusion to non-
mixlures thal similarly do not exhibit
any characleristic would still be
protective of human health and the
environment. We do not think it makes
sense lo conlinue the anomaly of .
retaining regulation for non-mixtures of
003 wasles based on toxicity concerns
when we have no record basis to
support regulation for toxicity. Today’s.
‘exclusion is also consistent with the

. approach taken in EPA’s decision not to
list 14 spenl solvenl wastes, in which
EPA declined to focus on any toxic
constituents other than those in the
solvents themselves, despite the
likelihood of ather toxic constituents in
the spent solvenl waste. (63 FR 64372
(Nov. 19, 1998).1¢

'% For the waler ingestion pathway, EPA assumed
# 71.8 ka adult with a 2.3 L/day intake (90th
percentile), 350 days/§r fréquency. For the soil
ingestion pathway, EPA assumed a 16.6kg child -
wilh 400 mg/day intake (upper percentile), 350
days/yr frequency. For mors information, please see
U.S. EPA Analysis of Chemicals in Wasles Listed for
Ignitability. Corvosivity, or Reuctivity memorandum
to the docket from David Cozzie, Office of Solid
Wasle, November 22, 2000,

'EPA’S determinalion was upheld at EDFv.
EPA, 210 F.3d 396 (D.C. Cir. 2000).

D. Applicability of Land Disposal
Restrictions (LDRs) to Excluded Wastes

(1) Comments on Applicability of Land
Disposal Restrictions (LDRs] to
Excluded Wastes

EPA received comments from 20
commenters in response to both the.
1995 and the 1999 proposals concerning
the applicability of LDRs to excluded
wastes. Of those comments, eight were
received from industries, four were from
industry associations, two were from
Federal Government Agencies, twc were
[rom State Agencies, one was from a
consultant, one was from a waste
management association, one was from
a wasle management company, and one
was from an’individual commenter. A
summary of the specific issues raised by
commenters is provided below.

Several commenters supported the
EPA's proposed revision to the mixture
and derived-from rules provided that
the excluded waste meets land disposal
restriction' (LDR) requirements. One
industry association noted that LDR
standlards assure that the waste is well
treated. One State Agency believed that
having similar wastestreams comply
with the sarhe requirements will achieve
regulalory consistency as well as
protection of human health and the
environment. 2

Several commenters supporied EPA's
proposed revisions to the rules bul did
not support meeting LDR requirements.
One industry commenter stated that
applying LDRs to a waste which is
excluded because it no longer meels the
hazardous waste criteria is
unnecessarily burdensome, costly and is
a contradiction of the RCRA program
requirements. e

Two commenters said-that the
applicability of LDRs to both wastewaler
and rionwastewater forms of wastes

. should be both clear and identical. They -

felt that there is no justification for
managing these wastes inconsistently.
Several of the comments dealt wit%
whether excluded waste would need to
be treated to meet LDR treatment .
standards for all underlying hazardous
constituents (UHGCs) under the existing

‘rules. They felt that EPA should clarify

thal il did not intend to revise :
application of the current LDR rules
without any discussion of why such a

change would be necessary. Une e

commenter emphasized that EPA has
nol provided a compelling case lor
requiring testing for UHCs or a clear
methodology for implementing the

‘requirenients that are proposed. They

stated that since these wasles are listed, .
generators have not been required to
obtain information on underlying
hazardous constituents. Obtaining this -

information would pose an undue
burden for thé generator, and they
requested clarification on who would be
responsible for verifying whether the
waste in question meets the condition of
the exclusion: the generator or the
facility receiving the excluded waste.
Two induistry association commenters
referenced the Land Disposal Program
Flexibility Act of 1996 (LDPFA) and its
relationship to the proposed exclusion.
Under LDPFA, solid wastes identified as
hazardous based solely on a
characteristic, are not prohibiled wasles
under the Land Disposal Restrictions
program if they are managed in certain
systems including a treatment system
that subsequently discharges into waters
of the United States pursuant to a CWA
permit. The commenters further
requested that EPA revise its proposed
language modifying the mixture rule for
wastes in proposed 40 CFR
261.3(a)(2)(ii) so that the land disposal
restrictions program does not apply to
wasles thal are nol prohibited. They
argued that this revision is crucial to
maintain the status quo for managing
wastes listed solely for a characteristic
in land-based units. Imposing the LDR
program on such,wastes would put
many surfice impoundments out of
compliance because they are managing
decharacterized listed wastes in land-
based units that do not meet RCRA’s
minimum technology requirements.

(2) EPA Response to Comments on
Applicability of Land Disposal
Restrictions (LDRs) to Excluded Wastes

In proposing to expand the current
exclusion for waste listed solely for a
characteristic, EPA did not intend to
change the way land disposal
restrictions (LDRs) apply to the
excluded waste. EPA agrees with those -
commenits that support the continued
application of LDR requirements lo
mixture and derived-from wastes listed
solely for a characteristic of ignilability,
corrosivity, or reactivity after they have
become excluded, We are not imposing
any new LDR requirements in this rule.

We agree that'the treatment standards
for UHC's do not apply in all cases, and
have not changed the applicability of
these requirements. In general, wastes
that arehoth listed as hazardous waste
and exhibit a characteristic only need to
meet the treatment standard lor the
listed waste code. (40 CFR 268.9(b)). An
exception occurs when the treatment
standard for the listed waste code does
not include a standard for the
constituent that causes the waste to
exhibit the characteristic. In this case,
the waste must meet the treatment
standards for all applicable listed and
characteristic waste codes.
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X. What Were the Major Comments on
the Recommendations Submitted by the
Chemical Manufacturers Association
(CMA), and How Has EPA Responded
to Them?

In August 1999, EPA received a paper
from the Chemical Manufacturers
Association (CMA)*7 describing five
regulalory oplidns for revising the
mixture and derived-from rules. CMA
forwarded these options seeking
regulatory relief for some specific high-
volume wastes thal they believe are low-
risk and feel that EPA could propose to
exclude with very little delay. Although
we did not have sufficient time to
analyze these options in detail, we
included a discussion of them in the
1999 FHWIR notice to allow for public
comment. Below is a short description
of each option, a summary of the
comments on the option, and EPA's
response Lo the comments.

LPA is currently developing proposals
related lo two of the suggestions that we
believe to be the most promising and
straightforward Lo address: expanding
the current headworks exclusion and
oxcluding certain combustion residues.
(see Sections X.A. and X.D.
respectively). We are also considering
additional proposals on the other
suggestions, but we believe more
analysis would first be necessary to
decide how to address specific issues
raised in the public comments. In
addition, we will consider whether
other opportunities exist for exempting
low-risk waste from full Subtitle C
regulation, including additional targeted
exemptions and efforts to streamline the
delisting program.

A. Expanding the Current Headworks )
Execlusion

One option involves an expansion of
the currenl “headworks” exclusion in
40 CFR 261.3(a)(2)(iv)(A) and (B). The"
headworks exclusion excludes from the
mixture rule wastewaters containing
small quantities of particular F-listed
solvents, based on the mass-balance
low of these solvents through the
headworks of industrial waslewater
treatment systems. CMA's options paper
requests thal this exclusion be amended
in three ways.

First, CMA’s suggesled revision
would allow direct monitoring of lhe
aclual concentration of spent solvents in
untreated wastewater to-demonstrate
compliance. The current requirement is
to perform a weekly mass balance of the
solvents entering the system. Losses due
to volatilization must be counted in the

17 CMA has since changed the name of the
erganization lo the American Chemistry Gouncil
(ACC).

mass balance determination under the
current system. We note that CMA's
suggested wastewater monitoring would
provide accurate data at the point the
wastewater enters the treatment system,
but the losses due to volatilizalion
would not be counted in this approach.
Second, under CMA's suggested
revisions, benzene, 2-ethoxyethanol, 2-
nitropropane, and 1,1,2-trichloroethane
would be incorporated into the list of
chemicals for exclusion. These four
chemicdls were added to the 40 CFR
261.31 lisl of spent solvents in 1986 but

the exclusion does not currently include

these chemicals.

Third, under CMA’s suggested
revisions, multi-source leachate (F039)
derived solely from the disposal of the
spent solvents listed in 40 CFR 261.31
would be eligible for the exclusion.

(1) Summary of Comments on
Expanding Headworks Exclusion

EPA received comments from 13
commenters in response lo the
discussion on expanding the headworks:
exclusion. Of those comments, two were
received from industry, three were from
industry associations, three were from
utility companies or utility company
associations, three were from State
Agencies, one was from a Federal
Government Agency, and one was from
a wasle management association. A
summary.of the specific issues raised by
the commenters is provided below.

One state commenter noted that
CMAS's suggested exclusion does not
account for volalilization, an important

factor considering the solvents involved,

if the wastewater treatment syslem is
not aclually subject to Clean Air Act
controls. In addition, they noted that
CMA's suggested exclusion addresses
whether and how RCRA should be
modified in the wastewater treatment
context, and they felt (hat this is a
matter that could be addressed
comprehensively following the
completion of the surface impoundment
study.’® One wasle management
association commenter stated it was not

.clear what the potential environmental |

impact-would be of expanding this
exclusion to additional chemicals.

The rest of the commenters supported
the CMA’s recommendations for
specific modifications lo the mixture
rule Lo expand the headworks exclusion.
in 40 CFR 261.3(a)(2)(iv)(A) and (B).
Commenters noled that subsequent to
the original headworks exclusion,
additions were made Lo the T code

'#Note: EPA’s surfuce impoundment study was
compleled March 2001, See U.S. Envirommental
Protection-Ageney. Industric] Surface
Impoundments in the United States. EPA530-R—
01-008. Washinglon, D.C. March 2001,

solvent listings, but the corresponding
changes were not made to the list of
solvents in the headworks exclusion.
For consistency, benezene, 2-
ethoxyethanol, 2-nitropropane and
1,1,2-trichloroethane should be added to
the list of solvents allowed under the
headworks exclusion. One State added
that the circumstances and reasoning
that EPA used to support finalizing the
original exclusion remain valid for these
four solvents. Commenters also noted
that they believed EPA would determine
the appropriate headworks
concentration (i.e., either 1 part per
million or 25 parts per million). Also, it
is appropriate, practical, and
economical for a generator to manage
small amounts of spent solvent wasles
in a wastewater treatment system
subject to regulation under sections 402
and 307 (b) of the Clean Water Act.
Nine of the commenters supported the
use of direct monitoring of the actual
concentration of spent solvents in
untreated wastewaler to demonstrate
compliance with the headworks
exclusion. Several commenters believed
direct monitoring would facilitate
documentation of comipliance. A
Federal commenter noled that the
suggested changes would provide
accurale data at the point the
waslewaler enters the treatment syslem,
bul still would allow generators who
rarely discharge solvents into their
wastewater systems to use the current
method for verifying compliance.

. Several commenters believed that the

mass-balance approach gives rise lo a
number of problems due to the varying
degrees of precision in the underlying
measurements and, therefore, delers nse
of this exclusion. Instead, direct
sampling and analysis methods are
much more straightforward to
implement and would provide more
accurate information about what
actually is being discharged to treatment
systems. A State commented that direct
monitoring provides the most definitive
information on the concentration levels
of hazardous constituents in a waste.
Direct monitoring would allow
generators to apply the exclusion (o its
full intended regulatory limit. An
industry commenter recommended that
compliance with the regulatory levels be
measured on a rolling average basis
since flows may be variable. Several
commenters noted that they do not
believe that direct monitoring would
encourage volatilization. They noted
that EPA did not state directly that the
current measurement scheme needed lo
account for volatilization when the
headworks exclusion was finalized and
il is not part of the current regulatory
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different from unit lo unit depending
upon what lype of waste has been
placed in the unit. The commenter also
felt that there could be an air emission
prablem or the leachate could cause the
sludge to become hazardous. Instead,
the State commenter thought industries
should go through a case specific
delisting for these wastes.

One State commenter did not
understand CMA's proposal-to exclude
leachate from the derived-from rule.
Currently, 039 leachale waste is
subject to Part 268 land disposal =
restriction requirements and could be
treated onsile in a tank or container
wilhin 90 days of generation without a
permil, If this treated waste was an
industrial wastewaler discharge that
was a poinl source discharge subject to
regulation under section 402 of the
Clean Water Act, it would be eligible lor
the 261.4(a)(2} exclusion. In thal case
the wastewater would not be a solid
waste. The State wondered if CMA was
proposing Lhat FO39 be exempt from
LDR requirements. If that was the case,
the State did not support such a
recommendation.

One State commenter stated that there
‘may be merit in excluding leachate
resulting from the land disposal of a
listed hazardous waste when the
leachate is subsequently managed in a
wastewater treatment system regulaled -
under the CWA. However, to make a
definitive decision, the State expressed
aneed to évaluate constituent
concentration dala, current management
practices, environmental injury cases
caused by the residues, and whether the
residues commonly exliibit a hazardous
waste characteristic. Since (1) the
leachate is generated from landfills
where only treated hazardous wastes are
disposed, and (2) bonafide trealmenl has
occurred and the residues are physically
and/or chemically different from the
hazardous wastes they were generated
from, the State believed it was
appropriate to view the residues as
newly generated wastes and impose
RCRA regulation only if the wasle
exhibited a hazardous waste
characteristic.

The res! of the commenters believed
that EPA should consider leachale from
hazardous waste landfills lo be a newly
generated waste rather than derived-

- from waste, As a newly generaled wasle,
it would be subject lo regulation if it
failed one or more hazardous waste
characteristics, but would no longer be
subject to hazardous waste regulation
solely because the landfill accepted
listed hazardous wastes. Several
commenters noted that most POTWs
would not accept direct discharges of
listed hazardous waste, even if the

leachate met all applicable effluent
guidelines and other standards. Asa
result, several commenters noted that
they must use costly and unnecessary
incineration or other treatment at off-
site facilities. In addition, the
lransportation and management from
sending the wastes off-site actually may
increase environmental risks and energy
usage relative to the protective and cost-
clfective management in industrial
wastewaler systems. Several
commenters noted that both landfills
and land treatment units, as defined by
RCRA, generate a leachate when
constructed with a bottom liner.
Leachate from either type of unit should
qualify for the exclusion so long as it
did not fail for a hazarclous
characteristic and the wastewater
treatment system receiving the leachate
was subject to regulation under the
CWA. Two commenters also
recommended as an aliernative (o
considering leachate from hazardous
wasle land[ills to be a newly generated
waste, thal EPA make it eligible for the
headworks exclusion.

(2) BPA Response to Commenls on
Excluding Hazardous Waste Leachate

Al this time, EPA is still considering
the suggested regulatory exclusion for -
leachate derived-from landfilled
hazardous waste as well as other
specific exemption options, but we first
need to evaluate several important
issues. As noted in the comments, most
hazardous waste leachate is regulated
under a separate waste code, F039. To-
date, we have received no information
that would cause us to reconsider that-
listing, although we would welcome-any
data that might be helpful in such a re-
evaluation. However, in the most recent
EPA study of landfill leachate
characteristics (65 FR 3007, January 18,
2000), we found censiderable
differences between the leachate
samples from hazardous and those from
non-hazardous landfills in-both
numbers of constituents of concern and
their concentrations. Hazardous waste
landfill leachate contained a greater
number of constituents than non-
hazardous waste landfill leachate, and
constituents found in both hazardous
and non-hazardous waste landfill
leachate were generally presenl in
hazardous waste landfill leachate at
concentrations an order of magnitude
higher than those found in non-
hazardous waste land(ill leachate.1? As
noted in the comments, these pollutants

s Development Document for Final EMuent
Limilations Guidelines and Standards for the
Landills Point Source Gategory, EPA-821-R—-99—
019, U.8. EPA, Junuary 2000,

can include many organic hazardous
constituents not covered by the Toxicily
Characteristic. Absent a risk assessment,
it is not possible to determine whether
the levels of these constituents pose
unacceptable risk. However, the
presence of these constituents is a
strong indication that more study would
be needed before developing an
exemption for hazardous waste leachate.

C. Excluding Hazardous Waste
Aggressive Biological Treatment
Residues -

Anather suggested regulatory option
involves excluding residues from the
biological treatment of listed hazardous
wastewaters. CMA argues that theses
wastes are both physically and
chemically dissimilar from the wastes
that were originally listed. In addition,
CMA noles Lhat biological treatment can
greatly reduce or eliminale organic
chemicals. Under the options presented
in CMA's discussion papers, these
wastes would nol be hazardous, even
though they are generated from the
treatment, storage or disposal of
hazardous waste, unless they exhibit
one o more of the hazardous waste
characteristics of Subpart C of 40 CFR
part 261.

(1) Comments on Excluding Residues
From Aggressive Biological Treatment
ol Hazardous Wasle

EPA received comments from 10
commenters in response.lo the CMA
recommendation to exclude aggressive .
biological treatment residues from the
derived-from rule. Of those comments,
four were received from industries, two
were from industry associations, three
were from Stale Agencies, and one was
from a waste management association. A
summary of'the specilic issues raised by

-commenters is provided below.

Thie waste managemenl association
did not support excluding shudges
derived from the biclogical treatment of
listed hazardous wastes. The commenter
noted that the sludges typically contain
concentrations of heavy metals that
warrant further treatment and Subtitle C
disposal. EPA’s listing background
document for F006 electroplating
sludges, for example, provides data on
the presence of lead, cadmium,
chromium and other toxic metals in
such wastewater {reatment sludges.

Two States did not support the
exclusion, noting that these sludges can
continue to pose a-threat to human
health and the environment and should
conlinue to be subject to the derived-
from rule. The Stales also believed that
these wastes should meet land disposal
restriction (LDR) treatment standards,
just as any other listed hazardous waste
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D. Excluding Huzardous Waste
Combuslion Residues

Another of CMA’s suggested options
involves excluding residues from the
combustion of listed hazardous waste.
CMA argues Lhat these wastes are both
physically and chemically dissimilar
from the wastes that were originally
listed. In addition, CMA notes that
combustion can virtually eliminate
organic chemicals. Under the options
presented in CMA's discussion papers,
these wastes, which would include
combuslion ash, sldg, air pollution
control residue and scrubber water,
would nol be hazardous, even though
they are generated from the treatment,
storage or disposal of hazardous waste,
unless they exhibit one or more of the
hazardous wasle characleristics of 40
CFR parl 261, Subpart C.

(1) Comments on Excluding Hazardous
Waste Combustion Residues

EPA received comments from 15
commenters in response to the CMA
recommendation lo exclude hazardous
waste combustion residues. Of those
commenls, seven were received from
industries, two were [rom industry
associalions, four were from State
Agencies, one was [rom a waste
management company, and one was
from a waste management association. A
summary of the specific issues raised by
commenters is provided below.

One wasle management association
and two State commenters did not
support excluding combustion residues,
noling that there is a great deal of
variability in combustion residues.
While some organic compounds are
destroyed effectively by the combustion
process, the residue may contain
persistent constituents (e.g., dioxins and
melals) that are toxic. Accordingly,
while the combustion byproducts may
be physically and chemically dissimilar
from the listed waste it is derived from,
the byproducts have toxic properties
that could cause environmental
degradation. The commenters believed
that relying on the TC by itself fails to
provide adequate protection of human
health and the environment. The
commenters mentioned that not all
melals of concern are covered by the TC.
They also noted that the TG only
measures polential risks via the
groundwater pathway, and it is not
definitive that groundwater is the
driving risk pathway for these wastes.
Because the TC approach does not
comprehensively evaluate potential
risks, wasics that do not exhibit
hazardous waste characleristics are not
necessarily non-hazardous. In addition, -
one State commenter believed it was

prudent lo wail for EPA’s anticipated
action on proposed combustion residues
lo address the physical and chemical
properties of these wastes before any
action is taken on'CMA’s proposal.

Two State commenters stated that
there may be merit in excluding
residues from the combustion of listed
hazardous wastes. However, to make a
definitive decision, one State would
need to evaluate constituent
concentration data, current management
practices, environmental injury cases
caused by the residues, and whether the
residues commonly exhibit a hazardous
waste characteristic. Since bonafide
lreatment has occurred and the residues
are physically and/or chemically
different from the hazardous wastes
they were generated from, the State
believed it was appropriate to view the
residues as newly generated wastes and
impose RCRA regulation if the waste
exhibited a hazardous waste
characteristic. Anather State commenter
believed an exclusion for combustion
residues could be appropriate if the
combustion takes place in a permitted
(not inlerim status) hazardous waste -
combustion device; any listed wasles
are listed for organic hazardous
constituents only; the residual must not
exhibil any characleristics; and the
residues meet LDRs, including
standards for underlying constituents.
This approach would protect human
health and the environment Fully and
would allow many combustion residues
to exit Subtitle C regulation once LDRs
are met,

The rest of the-commenters believed
that EPA should consider residues from
hazardous waste combustion to be a
new point of generation. These
combustion residuals substantially
differ in their physical and chemical
makeup from the original listed
hazardous wastes from which they are

-derived. Subtitle C regulation is not

necded for such combustion residuals,
especially if the residues do not exhibit
hazardous characteristics. Instead, the
residues can be managed adequately
and protectively as industrial non-

. hazardous waste or discharged under

the Clean Water Act. The commenters .
believed that the high cost of regulating
these materials as hazardous waste -
purchases little-or no increased
protection of human health and the
environment. The hazardous waste
combuslion process destroys virtually
all of the organics in Lhe listed wastes
from which these residuals are derived,
and the Toxicity Characteristic limits for
metals are virlually the same as the
health-based limits EPA-established for

“excluding Bevill wastes [rom Subtitle C

regulation. One commenler submitted

information on the operaling parameters
and limits for their combustion unit and
the concentrations of the sludge from
incinerator scrubber water generaled.

One industry commenter noted that in
combustion-related rulemakings, EPA
consistently has maintained that well-
aperated and maintained combustion
units can achieve high combustion
efficiencies and can be operated in a
manner that is protective of human
health and the environment. Therefore,
the commenter recommended the
exclusion be limited to residues from
units that continuously monitor stack
emissions of CO, and do not exceed a
CO level of 100 ppmv measured as an
hourly rolling average. -

While agreeing with CMA’s proposal,
one association commenter believed it
should be extended to combustion
residues from facilities operating
pursuant to 40 CFR part 266, subpart F,
specifically residues from precious
metal reclamation operations. The
commenter noted that the recovery of
precious metals from hazardous waste is
not a TSDYF operation, and the units are
not permitted under the same CFR
sections. The commenter added that
precious metal-bearing residues also are
environmentally sale for two additional
reasons: (1) Precious metal-bearing
résidues must no{ exhibit one or more
of the characteristics of hazardous waste .
and (2) the residues must contain
economically significant amounts of
precious melals (to partake of the
authority of 40 CFR 266.100(0), and
thus such wastes will be further
reclaimed rather than disposed,
ensuring environmentally protective
management. g

One commenter supported the use of
the TCLP extract concentration limits in
Appendix VII to 40 CFR part 266 as the
criteria for excluding combustion
residues. Several commenters also
believed that solid residues from
hazardous waste combustion units that
do not exhibit any toxicity characteristic
should be considered industrial non-
hazardous waste. As such, the malerials
would be subject to state industrial non-
hazardous waste programs.

(2) EPA Response to Comments on
Excluding Hazardous Waste
Combustion Residues

EPA is considering a possible
exclusion for certain combustion
residues, but does not believe thal a
blanket exclusion from the mixture and
derived-from rules is appropriate for
such wastes. Although hazardous waste
combustors must meet at least 99.99%
DRE (destruction and removal
efficiency), metals and certain organics
may only be lransferred to a residue.
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tank management standards in 40 CFR
parts 264 and 265 subparts  and J, and
air emission standards in subpart GC,
serve as powerful incentives to properly
manage these wastes to minimize the
occurrence of “de minimis” losses. The
Federal commenter supported the
expansion, noting that it would provide
lo military installations the same level
of regulation as is currently applicable
to manufacturing industries. One
industry commenter recommended that
facilities wishing lo take advantage of
this exclusion be required to develop
and implement writien Best
Managemenl Practices (BMP) for all’
loading, unloading and transfer
operations which are designed to
minimize spills and prevent abuse of
the exclusion. .

One commenter questioned why EPA
never has set out a scientific rationale
by which it reserves the discriminatory
use of the de minimis rule lo those
engaged in the manufacturing process
and denies it to all others, including
stand-alone bulk liquid commercial
chemical storage terminals. The
commenter also suggested that de
minimis losses include those from
normal material handling operations
(e.g., spills from the unloading or
transfer of materials from bins or other
containers, leaks from pipes, valves or
other devices used to transfer materials);
minor leaks of process equipment,
storage tanks or containers, leaks from
well-maintained pump packings and
seals; sample purgings; relief device
discharges; discharges from safety
showers and rinsing and cleaning of
_personal safety equipment; and rinsate
from empty containers or from
containers Ehat are rendered empty by
that rinsing.

Another commenter believed that
there would be mgmf‘cant benefits from
allowing de minimis losses of
commercial chemical products from
laboratories to be covered by the current
regulatory exclusion. The types of
commercial chemical products being
used and lested in the laboratory also
could be expected to be amenable to

“effective trealment in an on-site
wastewaler trealment system. The
commenter noted that significant time,
effort and cost is involved in segregating
and capturing Lhese types of de minimis
losses from on-site laborateries.

(2) EPA’s Response lo Comments on
Expanding the Current De Minimis -
Exclusion

EPA is considering the possibility of
expanding the current de minimis.
exclusion for wastes managed in a
wastewater treatment system subject to
the Clean Water Act. However, EPA is

concerned about the possible negative
incentives that might result from
extending the de minimis exclusion to
wastes listed in 40 CFR 261.31 and
261.32 (F and K wastes, respectively).
As noted in the comments, there is a
direct economic incentive lo ensuring
that raw materials/products are handled
in a manner wliicli would minimize
losses, as these materials/products are
valuable. This incentive does not exist

for hazardous waste. The concept of “de.

minimis” is also variable, depending on
the quantities of material handled and’
the relationship of those quantities with
the flowrate of the facility’s wastewater
treatment plant. However, EPA realizes
that separation of small leaks of certain
hazardous wastes can sometimes be
impractical.

One possible approach would be to
base the concept of “‘de minimis’ on
some fixed quantity of the waste, such
as a Reportable Quantity (RQ) in
Superfund regulations (see 40 CFR
302.4 and Table 302.4). By statute, all
hazardous wastes musl be given an-RQ.
EPA may-pursue the concept of de
rinimis relaled to RQs (or some fraction
or multiple thereof] as we consider this
issue further. In pursuing such a change,
EPA would do so thr ough a proposed
rulemaking,.

In conclusion, EPA is currently
developing proposals related to two of
the suggestions that we believe Lo beé the
most straightforward to address:
expanding the current headworks
exclusion and excluding certain
combuslion residues (see Sections X.A.
and X.D. respectively). We will also
consider developing additional
proposals on Lhe other suggestions as
well as other targeted exemptions, but
we believe more analysis would first be
necessary lo decide how to address -
specific issues raised in the public. EPA
welcomes any information or data that
would help us in developing these
analyses.

State Authmjizatiun

XI. How Will Today’s Regulatary
Changes Be Administered and Enforced

_in the States?

Under section 3006 of RCRA, EPA
may authorize qualified States to carry
out the RCRA hazardous waste program.
within the State. Following

authorizalion, we-maintain independent’

enforcement authority under sections
3007,3008, 3013, and 7003 of RCRA,
although authorized States have
enforcement responsibility. An
authorized Stale could become
authorized for today’s regulalory
changes by following the approval
process described under 40 CFR 271.21.

See 40 CFR part 271 for the overall
standards and requirements for
authorization.

We are finalizing the retention of the
mixture and derived-from rules. Most
states have already received
authorization for the mixture and
derived-from rules as they currently
stand. The rules are already in eflect in
those authorized States. Those states
that are already authorized for the
mixture and derived-from rules donot
need to obtain authorization for those
rules again. We are also revising those
rules under the authority of sections
3001(a), 3002(a), and 3004(a) of RCRA.
These revisions will not go inlo effect in
authorized States until they adopt the
revisions.and receive authorization from
us for the revision to their regulations.

. None of today's revisions are more
stringent or broaden the scope of the
existing Federal requirements.
Authorized States are not required to
modify their programs when we
promulgale changes to Federal
requirements that are less stringent
than, or that narrow the scope of,
existing Federal requirements. This
flexibility stems from RCRA section
3009, which allows the Stales to impose
(or retain) standards that are more
stringent than these in the Federal
program, (See also 40 CFR 271.1(i)).
Therefore; States are not required to
adopt theé revisions to the mixture and
derived-from rules in today’s rule,
although EPA will strongly encourage |
their adoption.

Administrative Requirements
XII. How Has EPA Fulfilled the

Administrative Requirements for This
Rulemaking? .

Several statutes and executlvc orders
apply lo rulemaking. Below is an
explanation of how we address the
requirements in those provisions:

A. Executive Order 12866:
Delermination of Significance

Under Executive Order 12866 (58 FR -
51,735 (Oct. 4, 1993)), EPA must
clctermme whether a regulatory action is

“significant’ and, therefore, subject to
OMB review and the other provisions of
the Executive Order: The Order defincs
a “significant regulatory action™ as one.
that is likely to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or

. adversely affect in 2 material way the

economy, a sector of the economy,
productivity, competition, jobs, the

‘environment, public health or safety, or

State, local, ar tribal governments or
communities;
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identify and address regulatory
allernatives “which minimize any
significant economic impact of the
proposed rule on small entities.” 5
U.S.C. 603 and 604. Thus, an agency
may certify that a rule will not have a
significanl economic impact on a
substanlial number of small entities if
the rule relieves regulatory burden, or
otherwise has a positive economic effect
on all of the small entities subject o the
rule. . )

The [ollowing discussion presents the
facts for EPA’s delermination. EPA has
examined Lhis rule’s potential effects on
small entilies as required by the RFA/
SBREFA, and has determined that this
aclion will nol have a significant
economic impact on *:,subst-miml
number of small entilies. As discussed
in Section XILA of this preamble, we
have prepared an economic analyq]s of
the potential effects of this rule, and
have determined that the rule is
expected to have a net beneficial effect

- on eligible entities, in the form of
reduced environmental regulatory
complidnce costs for industrial waste
management. The final rule allows
small (and other-size) entities
voluntarily to exempt certain solid
wastes (i.e. mixtures and derivatives of
solid wastes listed as RCRA hazardous
solely for the ignitability, corrosivity,
and/or reactivity characteristics, which
no longer exhibit any such
characterislic, and which comply thh
RCRA land g:l:sposal restrictions], from -
compliance with the RCRA Subtitle C
hazardous waste regulatory system. The
cconomic analysis evaluates the extent
to'which both small quantity and large
quantity industrial waste generators -
might be potentially eligible for cost
_savings under this rule, as a result of
seekmg this exemption. This proposed
rule is volunmry, and the overdll
economic effect of this regulation for

" both small and large entities which are
eligilile to par tlczpate is expected lo be
a net average annual reduction in
industry regulatory burden and
compliance costs. Consequently,
because the net economic impacts and

“ effects of this rule are beneficial rather -
than adverse, we have concluded that
today's final rule will relieve regulatory
burden for all small entities.

C. Pap’erwork Reduction Act
(Information Collection Request).

The information collection
requirements in'this rule have been’
submitted for approval to the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act, 44 U.5.C.
3501 el seq. An Information Collection
Request (ICR) document has been
prepared by EPA (ICR No. 0801.12) and

a copy may be obtained from Sandy
Farmer by mail at OP Regulatory
Information Division; U.S.
Environmental Protection Agency
(2137); 1200 Pennsylvania Avenue NW.;
Washington, DC 20460, by E-mail at
farmer.sancly@epamail.epa.gov, or by
calling (202) 260~2740. A copy may also
be downloaded off the Internet at http:/
fwww.epa, gov/icr.

Today’s revisions of 40 CFR 261.3 do
not include any new recordkeeping or
reporting requirements. However, the
revisions could reduce the burden
estimate for existing RCRA information
collection requirements, such as the

. Uniform Hazardous Waste Manifest

[Form 8700-22A). As discussed in
Seclion XILA. of this preamble, today’s
rule could exclude approximatsly
54,700 tons of treated waste residuals
(mainly incineration ash) peryear.
Assuming that these now-excluded
wastes are shipped offsite for disposal,
and assuming that an average truckload
carries about 20 tons (of solids), today’s
rule could result in approximately 2,870
shipments per year that would no longer
require Uniform Hazardous Waste
Manifest, (This estimate is an upper
bound, since many hazardous waste
generators manage their waste on-site).
The RCRA Hazardous Waste Manilest
System ICR (No. 0801.12.) eslimales an
annual burden of 1.29 hours per
shipment of hdzardous waste. Therefore,
today’s rule could reduce the total -
burden associaled with manifests by
3,702 hours per year. (The current
burden associated with manifests is
estimated to be 2 920,383 hours per
year). )

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, disclose, or
provide information to or for a Federal
agency. This Includes the time needed
to review instructiens; develop, acquire,
install, and utilize technology and
systenis for the purposes of collecting,
validating, and verifying information,

-processing and maintaining

information, and disclosing and
providing information; adjust the
existing ways to comply with any .
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of -
information; and Llransmit or otherwise

- disclose the information.

An Agency may not conduct or
sponsor, and a person is not required lo
respond to a collection of information
unless it displays a currenltly valid OMB
control number, The OMB control
numbers for EPA’s regulations are listed
in 40 CFR part 9 and 48 CFR chapter 15.

D. Unfunded Mandates Reform Act

Title I of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 1044, estlablishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
we generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
resull in expenditures to State, local,
and tribal'governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year.

Before promulgating an EPA rule for
which a written statement is needed,
section 205 of the UMRA generally
requires EPA to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective or least burdensome
alternative that achieves the objectives
of the rule. The provisions of section
205 do not apply when they are
inconsistent with applicable law.
Moreover, seclion 205 allows EPA to
adopt an allernative other than the least
coslly, most cost-effective or least
burdensome alternative if the
Administralor publishes, with the final
rule, an explanation’ why that
alternative was nof adopted. Before EPA
eslablishes any regulatory requiremenls
that may significantly or uniquely affect
small governments, including tribal
governments, we must have developed
a small gbvernment agency plan under
section 203 of the UMRA. The plan
must provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input’in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandales, and
informing, educaling, and advising
small governments on compliance with
the regulatory requirements.

Today’s revision to the mixture and
derived-from rules is voluntary, and
because these revisions are less
stringent than the current regulations,
State governments are not required to
adopt the regulatory changes. The -
UMRA generally excludes from the
definition of “Federal -
inlergovernmental mandate” duties that
arise from-participation in a voluntary
federal program. The UMRA also
excludes from the definition of “Federal
private sector mandate” duties that arise
{rom participation in a voluntary federal
program. Therefore we have determined
that today's rule is not subject to the
requirements of sections 202 and 205 of
UMRA.
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In today’s final rule, we also are
correcling an error made in a previous
notice. In the [inal rule published june

8, 2000, “Organobromines Production

Wasles; Petroleum Refining Wastes;
Identification and Lisling of Hazardous
Wasle; Land Disposal Restriclions; Final

. Rule and Coarrecling Amendments’ (65
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FR 36365), the entry for listed
hazardous waslte code U048 (o-
Chlorophenol) in Table 1 of Appendix
VII to 40 CFR part 268 (“Effective Dates
of Surface Disposed Wastes (Non-Soil
and Debris) Regulated in the LDRs-
Comprehensive List'") was inadvertently
removed. Today we are amending Table
1 of Appendix VII to 40 CFR part 268

to Teinsert the entry for hazardous waste
code U048, The LDR «ffective date for
this waste code (all waste mtegoneq]
was August 8, 1990.

List of Subjects

40 CFR Parl 261

Environmental protection, Hazardous
waste, Recycling, Wasle treatment and
disposal.

40 CFR Part 268 ,
* Hazardous waste, Reporting and-
recordkeeping requirements.

Dated: April 30, 2001.

Christine Todd Whitman,
Administrator. )

For the reasons set out in the
preamble, title 40, chaptcr I of the Code
of Federal Regulations is amcndcd as
lollows:

PART 261:—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority Llidtmn Fm part 261
continues Lo read as follows:’

Authovity: 42 U.S.C. 6905, 691 2(1} 6921,
6922, 6924(y), and 6938.

2. Sectibn 261.3 is amended by
removing and reserving paragraph
(a)( )(m) and revising paragraph
{a)}(2)(iv} and the first senience of
paragraph (¢){2)(i); and by adding

paragraphs (g} and (h) Lo read as foﬂows:

§261.3 Deflnition of hazardous waste
[a] X K %
& k% ®
(iii) [Reserved]
(iv) Tt is-a mixture of sclid waste and
one or more hazardous wastes listed in

subpart D of this part and has not been
excluded from paragraph (a)(2) of this
section under 40 CFR 260.20 and
260.22, paragraph (g) of this section, or
paragraph (h) of this section; however,
the following mixtures of solid wastes
and hazardous wastes listed in subpart
D of this part are not hazardous wastes
(excepl by application of paragraph
{a)(2)(3) or (ii) of this section) if the
generator can demonstrate that the
mixture consists of wastewater the
discharge of which is subject to
regulation under either section 402 or
section 307(b) of the Clean Water Act
(including wastewater at facilities
which have eliminated the discharge of
waslewater) and;
* * * * *

(C] * ok %k i V

(2) (i) Except as otherwise provided in
paragraph (c)(2)(ii), (g) or (h) of this
section, any solid waste generated from
the treatment, storage, or disposal of a
hazardous waste, including any sludge,
spill residue, ash emission contral dust,
or leachate (but not including
precipitation run-off) is a hazardous
wasle, * * ¥
* * * * *

(g)(1) A hazardous waste that is listed

in subpart D of this part solely because
it exhibits one or more char.lctenshcs of

"ignitability as defined under § 261.21,

corrosivity as defined under§ 261.22, or
reactivity as defined under § 261.23 is
not a hazardous waste, if the waste no

" longer exhibits any characteristic of

hazardons waste identified in subpart c
of this part.”

(2) The exclusion described in "
paragraph (g)(1) of this sectmn 1150

‘pertains to:

(i) Any mixture of a solid waste and
a hazardous waste listed in subpart D of
this part solely because it exhibits the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (a)(2)(iv) of this
section;and

(i1) Any solid wasle generaled from
Ireating, storing, or disposing of a
hazardous wasle listed in subpart D of
this part solely because it exhibits the
characteristics of ignitability,
corrosivity, or reactivity as regulated
under paragraph (c)(2)(i) of this section.

(3) Wastes excluded under this
section are subject to part 268 of this
chapter (as applicable), even if they no
longer exhibit a characteristic at the
point of land disposal.

(h)(1) Hazardous waste containing
radioactive waste is no longer a
hazardous waste when it meets the
eligibility oriteria and conditions of 40
CFR part 266, Subpart N (“eligible
radioactive mixed waste’").

(2) The exemption described in
paragraph (h)(1) of this section also
pertains to:

(i) Any mixture of a solid wasle and
an eligible radioactive mixed waste; and
(i1) Any solid waste generated from
treating, storing, or ch';posmg of an

eligible radioactive mixed waste.

(3) Waste exempted under this section
must meel the eligibility criteria and
specified conditions in 40 CFR 266.225
and 40 CFR 266,230 (for storage and
treatment) andl in 40 CFR 266,310 and
40 CFR 266.315 (for transportation and
disposal). Waste that fails to satisfy
these eligibility criteria and conditions
Is regulated as hazardous waste.

PART 268'—LAND DISPOSAL
RESTRICT!ONlS- A

" 3. The authority citation. for part 268
continues to read as follows:

Authnmty 42 U.S.C. 6905, 6912(a), 5921
and 6924,

Appendlx VIIto Part 268—[Amended]

4. Appendix VII lo part 268 Table 1
is amended by adding the following
wastestream in.alphanumeric order (by
the first column) fo read as follows:

Waste code

Waste category

Effective date

BB el pinemumpnebeean e om

Aug. 8, 1990.
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